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L INTRODUCTION AND SUMMARY OF ARGUMENT

Courts, parties, and the public have a vital interest in protecting the
finality of judgments. That interest is at its zenith in matters involving
real-property rights. In 1921, in City of Tacoma v. Funk, Mason County
Superior Court No. 1651, the City of Tacoma (“Tacoma™) condemned and
acquired all the land parcels and other real property rights required to
build and operate hydroelectric dams on one of the tributaries of the Main
Stem of the Skokomish River. Plaintiffs are current owners of land
located downstream from the dams, along the Main Stem. As part of the
final judgment in Funk, Tacoma compensated plaintiffs’ predecessors,
both for taking some of the property rights attached to their land—
including all riparian rights—and also for any damage to the owners’
remaining property rights. Because the final judgment in Funk bars
plaintiffs from seeking additional compensation now, the court below
erred as a matter of law by denying Tacoma’s summary judgment motion.

In the nine decades since entry of the Funk judgment, Tacoma has
operated the dams as licensed by federal regulators and in compliance
with state and federal environmental requirements—diverting varying
amounts of water from the North Fork at different times over the years.
As part of relicensing proceedings that began in 1974, the government
required Tacoma to maintain a minimum flow from the dams into the
North Fork in order to benefit fish species. Tacoma’s current license

requires it to release up to the natural inflow level of the North Fork.
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Plaintiffs filed this suit in November 2010 claiming the existence
of natural flow (or less) in the North Fork improperly raised water levels
and lowered the value of their downstream properties. Tacoma denied that
its dam operations caused plaintiffs’ alleged damages, but contended that,
in any event, the final judgment in Funk barred plaintiffs from asserting
claims for additional compensation. The parties filed cross-motions for
summary judgment regarding the impact of the Funk judgment on
plaintiffs’ claims. The trial court granted plaintiffs’ motion to strike
Tacoma’s defenses based on Funk, and denied Tacoma’s motion. Without
reaching the question of causation, the court ruled that the current set of
claims were “not within the contemplation of the Funk litigants or the
Funk court.” RP (6/8/12) 7:16-17. This Court should reverse the lower
court’s ruling on three separate and independent grounds:

First, plaintiffs’ claims regarding changed water levels in the Main
Stem seek damages solely for an alleged invasion of lower riparian rights.
But as part of the Funk judgment, Tacoma acquired all riparian rights
attaching to the properties at issue. As the current holder of those rights,
Tacoma—not plaintiffs—was entitled to determine the amount of North
Fork water entering the Main Stem and flowing across each of these
properties. See, e.g., De Ruwe v. Morrison, 28 Wn.2d 797, 805, 184 P.2d
273 (1947). Plaintiffs may not sue Tacoma for its lawful exercise of
property rights it already paid to acquire.

Second, the final judgment in Funk also bars plaintiffs’ claims

under ordinary res judicata principles. Tacoma fully compensated
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plaintiffs—both for taking some of their predecessors’ property rights and
also for damaging their remaining property rights. Even if Tacoma had
not specifically acquired plaintiffs’ riparian rights, plaintiffs still could not
sue for additional alleged damage to their property, because their new
claims involve the same subject matter as the claims in Funk. See, e.g.,
Corbin v. Madison, 12 Wn. App. 318.323, 529 P.2d 1145 (1974).

Third, Tacoma has an independent legal right to allow waters to
flow into the North Fork up to the amount of the natural flow. As a matter
of law, the owner of a dam has no duty to maintain water levels for the
benefit of lower riparian owners, and is free to open the dam and return
the outflow of water to its natural level. See, e.g., Drainage Dist. No. 2 of
Snohomish Cnty. v. City of Everett, 171 Wash. 471, 480-81, 18 P.2d 53
(1933); see also Hood v. Slefkin, 88 R.1. 178, 143 A.2d 683 (1958).
Plaintiffs cannot turn the incidental benefits they received from Tacoma’s
prior Project operations into a perpetual obligation to operate the Project
in plaintiffs’ preferred manner.

The court’s decrees in Funk gave Tacoma the right, but not the
obligation, to divert up to the full amount of North Fork flows in
perpetuity. Because the Funk judgment bars plaintiffs’ claims as a matter
of law, this Court should reverse the lower court’s judgment, and remand

the case with directions to enter summary judgment in favor of Tacoma.
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IL ASSIGNMENTS OF ERROR

1. The trial court erred in entering its June 24, 2012 Order
denying Tacoma’s motion for partial summary judgment and granting
plaintiffs’ motion for summary judgment with regard to Tacoma v. Funk.
(Sub. no. 127, CP 87-92) (Appendix at A-1 — A-6).

2 The trial court erred in entering its June 29, 2012 Final
Judgment as to issues regarding Tacoma v. Funk. (Sub. no. 126, CP 94-
96) (Appendix at A-7 — A-9).

III. STATEMENT OF ISSUES

| Are plaintiffs’ claims—which seek damages solely for the
alleged invasion of riparian rights—barred by Tacoma’s acquisition in
Funk of all riparian rights attaching to the properties at issue?

2 Under ordinary principles of res judicata, does a final
condemnation judgment that took some of the property rights held by a
group of landowners and compensated them for damage to their remaining
property rights bar the landowners’ successors from asserting claims for
additional damages?

3 Does plaintiffs’ claim that Tacoma must operate its dam in

perpetuity in a manner that maintains water levels for plaintiffs’ benefit

fail as a matter of law?
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IV.  STATEMENT OF CASE

A. Factual Summary

1. Tacoma and the Cushman Hydroelectric Project

Tacoma is a Washington municipality situated in Pierce County,
Washington. For almost ninety years, Tacoma has operated the Cushman
Hydroelectric Project (“Project”) on the North Fork of the Skokomish
River in Mason County, Washington. CP 3647-56. The Project consists

of two dams and related structures, which Tacoma operates pursuant to

Skokomish River Basin
And Cushman Project

D1 Dam #1

[F1] Cushman #1 Power Plant

Dam #2

Cushman #2 Power Plant
-{TUN- Power Tunnel

South Fork

¥ I oodsport
S - Skokomish
Indian Reservation

FIGURE | (See CP 401, 2569)
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Federal Energy Regulatory Commission (“FERC”) licenses issued under
the Federal Power Act. CP 3774-3973. The first dam, completed in 1926,
impounds Lake Cushman, a 9.6-mile long reservoir that supplies water for
generation at a powerhouse with a capacity of 50 megawatts (“MW™). CP
3775 at§ 4. The second dam, completed in 1930 and located two miles
downstream of the first dam, impounds Lake Kokanee and diverts a
portion of the waters of the North Fork to a second powerhouse with a
capacity of 81 MW located on Hood Canal. /d. See Figure 1.

2. The Skokomish River Basin

The North Fork, including the Project, is part of the Skokomish
River basin, which is located in the southwest portion of the Olympic
Peninsula. See Figure 1. With headwaters in the Olympic Mountains, the
river basin includes three major tributaries: the North Fork
(approximately 33 miles long), the South Fork (approximately 28 miles
long), and Vance Creek (which flows into the South Fork), all flowing into
the Main Stem channel that continues east to the Hood Canal. /d. The
Main Stem has much less gradient than the upper forks, with a broad and
generally flat flood plain between the valley walls, and a channel that has
meandered since at least 1861. CP 2542. This has resulted in continuous
erosion problems for settlers and farmers. CP 2577. Aggradation—the
gradual buildup of river floor from sediment— has also occurred in the
basin. CP 2572 (Army Corps of Engineers Report) (“the valley has been

in an aggradational environment for around 2,000 years™).
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3. Land Owned By Plaintiffs

Plaintiffs are the current owners of land parcels adjacent to the
Main Stem, which begins approximately fifteen miles below the Project.
See Figure 2." Plaintiffs’ parcels are located in the floodway of the
Skokomish River, which is part of the river’s natural watercourse.

CP 2544. The river has a history of regular flooding. CP 2542-43.

North Fork

/" Hood Canal
South Fork

Boundary of
Floodway

Vance Creek

@@ Skokomish River Floodway
[ Plaintiffs’ Property
Dam #2

FIGURE 2 (See CP 2718, 2754)

4. City of Tacoma v. Funk Condemnation Action

Before constructing the Project, on September 11, 1920, Tacoma
initiated the City of Tacoma v. Funk condemnation action in Mason
County Superior Court for the purpose of acquiring all land parcels and
other real property rights necessary to allow for the Project’s construction,

operation, and maintenance. CP 1348-1408.

" Plaintiffs’ Complaint also refers to issues related to other parcels in the
area, but they are not part of this appeal.
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In the Petition for Condemnation filed on September 11, 1920 (the
“Petition”) (Appendix at A-10), Tacoma identified those parcels subject to
condemnation in whole or part for the creation of the Lake Cushman and
Lake Kokanee reservoirs and the diversion of water from the North Fork.
CP 1348, 1354-56, 1382, 1392-93. Funk involved two types of parcels:
first, land that would simply be acquired by Tacoma in its entirety, such as
upstream parcels that would be submerged by the newly-formed
reservoirs, see, e.g., CP 3298, and second, land where title would not be
acquired in its entirety, but for which Tacoma paid compensation—both to
take some of the bundle of property rights held by the landowners, and
also for damage to the owners’ remaining property rights. See CP 3329-
3l.

The Petition expressly acknowledged that, through construction
and operation of the Project, “a portion of the waters of said North Fork of
Skokomish River will be diverted from the present channel thereof” and
that “the volume of water in said river below said dam will be
diminished.” A-14 (emphasis added). Accordingly, Tacoma sought to
condemn and acquire “the water rights, riparian rights, easements,
privileges and other facilities upon said river below said dam, necessary
and adequate for the proper development, construction, operation and
maintenance of [the Project].” /d. (emphasis added).

On January 22, 1921, the Funk court issued an Order Adjudging
Public Use and Necessity, finding that the “contemplated use for which

the lands, rights-of-way, waters, water rights, overflowage rights,
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reservoirs, easements, privileges and properties are sought to be
appropriated is a public use.” CP 1715 (“Public Use Order”) (Appendix at
A-17).

On June 1, 1921, defendant Skokomish River valley property
owners, including some of plaintiffs’ predecessors, filed a Cross-
Complaint in Funk alleging that their properties have “valuable riparian
rights apertinent [sic] thereto by reason of the flowage of the said River
alongside their several tracts of land.” CP 1790 (Appendix at A-20). The
owners alleged a loss in property value and sought recovery for all

damages:

the fair market value of their said premises will be and are
greatly depreciated by reason of the proposed taking away
of the riparian rights therefrom which attach to the whole
and every part of their said above described premises and
which taking of said water will deprive said premises of all
their riparian rights. . ..

A-27. The parties sought “compensation for any and all damages of
every kind and nature whatsoever that will accrue to their said properties
by reason of the doing of the things to be done by the plaintiff and
petitioner as alleged in the complaint.” A-27 — A-28 (emphasis added).
Also on June 1, 1921, additional downstream landowners,
including other plaintiffs’ predecessors, filed a successful petition to
intervene in Funk. CP 1794-1805 (Appendix at A-29 — A-40). These
claimants likewise alleged that the proposed dam project “involves the
taking away of the riparian rights” of intervenors, and contended that they

would be “damaged in diverse and other ways by reason of the said
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proposed damming of the waters of the North Fork of the said Skokomish
river.” A-40.

On September 8, 1923, the court issued a judgment awarding
Tacoma title to various parcels acquired for the Project. CP 2891-2900.
Tacoma paid an average of $123.56 per acre to take this land outright. CP
2490. Other land was acquired by stipulation, such as $40.99 per acre
paid to the Skokomish Power Company. CP 1299-1303.

Also on September 8, 1923, the court issued a Decree of
Appropriation awarding Tacoma broad property rights attached to the
additional parcels that the city did not acquire outright, including the 88

parcels owned by plaintiffs:

it is hereby ORDERED AND DECREED that there is
hereby appropriated and granted to and vested in fee simple
in said C]?ty of Tacoma, a municipal corporation, petitioner
herein, for the construction, operation and manitenance
L?ic] of an hydro electric power plant on and along the

orth Fork of the Skokomish river and on and along Lake
Cushman in Mason County, Washington, as set forth in the
petition herein on file, the waters, water rights, riparian
rights, easements and privileges, including the right to
divert the waters of the North Fork of the Skokomish
River located in Mason County, Washington, appertaining
and appurtenant to the following described real estate,
lands and premises . . . .

CP 1715-17 (*“Decree”) (Appendix at A-44 — A-46) (emphasis added).
This appeal is limited to land parcels before the court in Funk
where Tacoma condemned only a portion of the bundle of associated
property rights. Tacoma paid an average of $7.96 per acre to acquire the
condemned property rights and to compensate the landowners for damage

to their remaining property interests. CP 2490. Unlike the other Funk

10
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condemnees, these property owners retained title to the land and all other
associated property rights not acquired by Tacoma. CP 2489. For over
ninety years, the landowners and their successors have enjoyed the benefit
of their residual property interests, using the land for agricultural,
recreational, and other purposes. CP 3203.

The Decree concludes by re-emphasizing the comprehensive scope

of rights acquired by Tacoma, including

the right, af any time hereafter, to take possession of,
appropriate and use all of the waters, water rights, riparian
rights, easements and C{)rivi]eges appertaining and
appurtenant to the lands, real estate and premises
hereinabove described, together with the right to divert the
waters of the North Fork of the Skokomish River, and the
same is hereby appropriated and granted unto, and the title
shall vest in fee simple in said City of Tacoma as of the
11th day of September, 1920, and its successors forever;
the same being for a public use.

A-50 (emphasis added).

-, Flow Levels and Project Relicensing

The Project was originally licensed in 1924. CP 3775.
Throughout the dam’s operation, Tacoma has diverted varying amounts of
water from the North Fork. Although Tacoma has diverted most of the
water from the North Fork throughout that period, flows in the North Fork
and releases from the Project have fluctuated, as shown in the U.S.

Geological Survey daily average flow graph below:

11
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USGS 12059500 NORTH FORK SKOKOMISH RIVER NEAR POTLATCH, WA

7008.8

1660,.8

el

i8.8

DAILY Discharge, cubic feet per second

1.8 .
1946 1952 1958 1964 1978 1976 1982 1988 1994 2868

—— Hedian daily statistic (64 years) — Estinated daily mean discharge
—— Daily nean discharge = Period of approved data

FIGURE 3°

The Project was the subject of FERC relicensing proceedings that
began in 1974. During the 36-year relicensing process (one of the longest
in FERC's history), Tacoma was required to release minimum flows into
the North Fork in order to benefit fish. In 1988, the Washington Pollution
Control Board upheld the Department of Ecology’s issuance of a water
quality certification requiring Tacoma to release 30 cubic feet per second

(“cfs’) minimum flows to the North Fork, with the recognition that a final

? See http://waterdata.usgs.gov/wa/nwis/dv?cb_00060=on&cb_00065=
on&format=gif default&period=&begin date=1944-04-01&end_date
=2012-11-18&site_no=12059500&referred module=sw (accessed
11/19/2012).
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FERC license would ultimately require additional flows. City of Tacoma
Dep’t of Pub. Util. v. Wash., 1988 WL 158974, 94 1-2 (Wash. Pol. Control
Bd. 1988). On July 30, 1998, FERC issued a new Project license (“1998
License™) that required Tacoma to provide a minimum flow of the lesser
of 240 cfs, or natural inflow, in order to benefit fish species. While the
effect of the 1998 License was stayed pending judicial review, Tacoma
was required to increase minimum flows to 60 cfs. City of Tacoma,
Wash., 87 FERC 9 61,197, 61,736 (1999).

In 2006, the D.C. Circuit Court of Appeals ruled on the merits of
the license challenges, and vacated the stay. City of Tacoma v. FERC, 460
F.3d 53, 78 (D.C. Cir. 2006). After constructing the Project modifications
necessary for the license, on March 7, 2008, Tacoma began diverting less
water by releasing 240 cfs into the Main Stem through the North Fork. CP
3777,

While the relicensing proceedings were pending, numerous
stakeholders—including some of these plaintiffs—identified concerns
regarding the Project, including the appropriate water levels and the
impact of logging, geology, and other factors on the river basin. See, e.g.,
CP 3813. After remand from the D.C. Circuit Court of Appeals, Tacoma
resolved long-standing litigation over the 1998 License, reaching a
settlement agreement among National Marine Fisheries Service, U.S.
Forest Service, U.S. Fish and Wildlife Service, Bureau of Indian Affairs,
Washington Department of Fish and Wildlife, and the Washington

Department of Ecology, which led to FERC issuing an amended license

13
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for the Project on July 15, 2010 (*Amended License™).” City of Tacoma,
Wash., 132 FERC 61,037 (2010); CP 738 (Settlement Agreement). In
conjunction with the relicensing settlement, Tacoma entered into a
settlement with the Skokomish Indian Tribe resolving a longstanding suit
seeking damages for the alleged impacts of the Project on the Tribe’s
treaty fishing rights and reservation. Tacoma also unsuccessfully sought
insurance coverage for the tribe’s claims. CP 419-23.

The Amended License imposes a new North Fork water flow
regime (to benefit listed fish species) intended to mimic the natural
conditions of the North Fork of the Skokomish River. CP 3800. Tacoma
is required to release a minimum flow of 240 cfs or inflow, whichever is
less. Id. The Amended License includes an annual water budget that
determines the minimum flows. CP 3800-02. Under the Amended
License, Tacoma continues to divert most of the waters of the North Fork

for hydroelectric power generation.
6. Plaintiffs’ Claims

Plaintiffs filed suit against Tacoma in 2010, alleging that Project

operations damaged their properties. CP 4010-23. According to

3 Following issuance of the Amended License, Gerald Richert (one of the
Plaintiffs in this action who had also been granted intervenor status in the
federal case) sought rehearing before FERC to challenge the license terms
regarding the Project’s operating conditions. On May 19, 2011, FERC
denied Mr. Richert’s request for rehearing. Mr. Richert appealed this
decision to the U.S. Court of Appeals for the Ninth Circuit. However,
following the trial court’s ruling in this matter, Mr. Richert moved to
dismiss his petition for review. The Ninth Circuit granted his motion and
dismissed the petition on June 22, 2012.

14
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plaintiffs, beginning with the 240 cfs flow releases in March 2008 (but
apparently not the 1988 or 1999 flow releases), Tacoma’s diversion of less
water than otherwise permitted by its original license damaged their land
by raising the groundwater table in the Skokomish River valley and

exacerbating overbank flooding. See, e.g., CP 3205-06 at  2.7.
B. Procedural Background

Plaintiffs filed their Second Amended Complaint on January 24,
2012. CP 3200-19. Because plaintiffs’ predecessors in interest were
parties to the Funk condemnation action and received payments under the
Funk Decree, Tacoma has asserted defenses based on the prior action. CP
3764.

On February 27, 2012, the parties filed cross-motions for partial
summary judgment pertaining to the effect of the Funk Condemnation
action on plaintiffs’ claims. See CP 3713-40; CP 2505-35. The parties
also disputed plaintiffs’ contention that dam operations caused their
alleged damages, as well as the scope of the Public Use Order.* But the
parties agreed that there were no material issues regarding the “narrow
issue” of the impact of the Funk judgment. RP (6/8/12) 2:19-23.

On June 29, 2012, the court entered orders granting plaintiffs’

motion for summary judgment regarding Funk, and denying Tacoma’s

* As the trial court observed, although the parties had submitted extensive
expert and other materials regarding the causes and role of “aggradation™
(river floor buildup) in the Main Stem, their factual disputes were
irrelevant to the resolution of the effect of the Funk judgment. RP (6/8/12)
2:24-3:7. The court’s written judgment incorporates its oral ruling. A-8.
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motion for summary judgment. CP 87-92 (A-1 — A-6). The court agreed
that the Public Use Order remains valid, and that the outflow required by
the 1998 License falls within the Order, which is res judicata. RP (6/8/12)
9:6-10:14. Nevertheless, the court concluded that the Funk judgment did
not bar plaintiffs’ claims because their alleged damages were “not within
the contemplation of the Funk litigants or the Funk court.” RP (6/8/12)
7:16-17.

At the trial court’s suggestion, and pursuant to CR 54(b) and RAP
2.2(d), the court entered a final judgment regarding the impact of Funk.
CP 94-96 (A-7 — A-9).° Tacoma filed a timely notice seeking appellate
review on July 26, 2012, CP 52-86, and an Amended Notice of Appeal on
August 8, 2012. CP 9-41.

Y. ARGUMENT
A. Standard of Review.
Orders granting or denying summary judgment are reviewed de
novo. Mike M. Johnson, Inc. v. County of Spokane, 150 Wn.2d 375, 386
n.4, 78 P.3d 161 (2003). Summary judgment is appropriate if “there is no
genuine issue as to any material fact and [] the moving party is entitled to

a judgment as a matter of law.” CR 56(c).

> The trial court also entered an order finding in the alternative, pursuant to
2.3(b)(4), that immediate appellate review was warranted. A-8.
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B. The Judgment In Tacoma v. Funk Bars Plaintiffs’ Claims As A
Matter Of Law.

The doctrine of res judicata protects the finality of judgments.
Hayes v. City of Seattle, 131 Wn.2d 706, 712,934 P.2d 1179, 943 P.2d
265 (1997). Washington has a strong policy in favor of enforcing final
judgments on the merits. Stanley v. Cole, 157 Wn. App. 873, 887, 239
P.3d 611 (2010); Lane v. Brown & Haley, 81 Wn. App. 102, 106, 912 P.2d
1040 (1996). In cases determining property rights, finality is particularly
critical to an owners’ ability to safely proceed with the use and
development of his or her property rights. Skamania Cnty. v. Columbia
River Gorge Comm 'n, 144 Wn.2d 30, 26 P.3d 241 (2001); Deschenes v.
King Cnty., 83 Wn.2d 714, 717, 521 P.2d 1181 (1974). Courts therefore
have a special concern in protecting the final effect of judgments
affecting “rights in real property,” particularly “with respect to water
rights in the Western United States.” Arizona v. California, 460 U.S. 605,
620 (1983).

Res judicata bars subsequent action involving “(1) the same
subject matter, (2) the same cause of action, (3) the same persons or
parties, and (4) the same quality of persons for or against whom the
decision is made as did a prior adjudication.” Williams v. Leone &

Keeble, Inc., 171 Wn.2d 726, 730, 254 P.3d 818 (2011); Loveridge v. Fred
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Meyer, Inc., 125 Wn.2d 759, 763 P.2d 898 (1995). In this case, the parties
dispute only the second factor, which requires consideration of the
following criteria:

(1) whether rights or interests established in the prior
judgment would be destroyed or impaired by prosecution of
the second action, (2) whether substantially the same
evidence is presented in the two actions, (3) whether the
two suits involve infringement of the same right, and

(4) whether the two suits arise out of the same transactional
nucleus of facts.

Kuhlman v. Thomas, 78 Wn. App. 115, 122, 897 P.2d 365 (1995) (citing
Rains v. State, 100 Wn.2d 660, 664 (1983)). Because plaintiffs’ claims
are predicated on the same property rights that Tacoma acquired in the
Funk condemnation action, the trial court erred as a matter law by failing

to give preclusive effect to the Funk judgment.

1. The Funk Judgment Bars Plaintiffs’ Claims Because It
Conveyed To Tacoma All Riparian Rights In The
Properties.

A landowner whose land bounds a river, stream, lake, or salt water
is a “riparian” owner. Dept. of Ecology v. Abbott, 103 Wn.2d 686, 689,
698 P.2d 556 (1985) (riparian rights derive from the ownership of land
“contiguous to or traversed by a watercourse”). “Riparian rights” are
among the bundle of specific rights in real property that may be separately
conveyed by deed or by a condemnation judgment. See In Re Clinton
Water Dist., 36 Wn.2d 284, 286, 218 P.2d 309 (1950); see also Kiely v.

Graves, 173 Wn.2d 926, 936, 271 P.3d 226 (2012) (government may
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acquire “some but not all rights™ pertaining to particular real property
parcel).

Riparian rights include the right to a continuation of the “natural
flow” of water past the riparian owner’s land, “as it was wont to run,
without diminution or alteration.” Crook v. Hewitt, 4 Wash. 749, 749-50,
31 P.28 (1892). Variations in the flow of water within the watercourse,
including the flood channel, are therefore governed by the law of riparian
rights. Sund v. Keating 43 Wn.2d 36, 44-45,259 P.2d 1113 (1953). The
holder of the riparian rights in a land parcel has both the right “not to have
the level of the natural watercourse lowered,” and also “the right not to
have it raised.” DeRuwe, 28 Wn.2d at 805. See also Hood v. Slefkin, 88
R.I. 178, 133 A.2d 683 (1958) (rejecting claims of downstream
landowners against dam operator who increased flow, on ground that
plaintiffs did not establish they were owners of riparian rights attached to
property). The holder of riparian rights attaching to a particular
downstream property may assert claims contending that the property has
been “damaged by the interference with the natural flow of a stream by an
upstream owner without compensation.” Marshland Flood Control Dist.
of Snohomish Cnty. v. Great N. Ry. Co., 71 Wn.2d 365, 368-69, 428 P.2d

531 (1967).
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As part of the judgment in Funk, Tacoma acquired from plaintiffs’
predecessors all of “the . . . riparian rights . . . appertaining and
appurtenant to [plaintiffs’] lands, real estate and premises.” A-44
(emphasis added). Tacoma’s condemnation of all riparian rights attached
to plaintiffs’ property necessarily included the right to vary the water flow
past the property without further compensation. DeRuwe, 28 Wn.2d at
805; Marshland Flood Control Dist., 71 Wn.2d at 368. Yet plaintiffs assert
claims solely for the alleged violation of these riparian rights. CP 4018-19;
see also CP 4023 (plaintiffs concede their claims are limited to riparian
rights). Because Tacoma—not plaintiffs—owns the riparian rights
attaching to each of the properties at issue in this appeal, res judicata bars
plaintiffs from seeking damages for the alleged invasion of those same
rights. See, e.g., Corbin, 12 Wn. App. at 323. Plaintiffs may not recover
damages based on rights they do not own. The trial court erred as a
matter of law by entering summary judgment in favor of plaintiffs, rather

than in favor of Tacoma.

2. The Funk Judgment Also Bars Plaintiffs’ Claims Under
Ordinary Res Judicata Principles.

As discussed in the previous section, the Funk Decree specifically
conveyed to Tacoma the riparian rights that are at issue in this action. It
therefore is unnecessary for the Court to'reach the general res judicata

effect of the Funk judgment. In any event, even if the Complaint involved
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other rights attaching to the property, plaintiffs’ claims are nevertheless
barred by the preclusive effect of the final judgment in Funk. This Court
may reverse the lower court’s judgment on this separate and independent
ground.

The doctrine of res judicata bars both claims that were actually
decided in a prior suit as well as those claims which could have been
decided. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865, 93
P.3d 108 (2004) (quoting Shoeman v. N.Y. Life Ins. Co., 106 Wn.2d 855,
859, 726 P.2d 1 (1986)); Bradley v. State, 73 Wn.2d 914,917, 442 P.2d
1009 (1968) (condemnation barred claims for additional alleged damage
to real property interests, but not to personal property not included in
action). Although a condemnation judgment does not bar a subsequent
claim “to take or damage a distinct and separate property right which was
not specifically included in the condemnation proceedings,” a condemnor
who has paid for the right to “take and damage the specifically described
property” cannot be compelled to pay additional compensation for damage
to the same property rights. Great Northern Ry. Co. v. City of Seattle, 180
Wash. 368, 373, 39 P.2d 999 (1935) (emphasis supplied). Whether res

Judicata bars an action is a question of law. Lynn v. Dep't of Labor &
Indus., 130 Wn. App. 829, 837, 125 P.3d 202 (2005).

As part of the proceedings in Funk, Tacoma took and paid for
some of the “bundle of sticks™ pertaining to the land owned by plaintiffs’
predecessors, Kiely, 173 Wn.2d at 936, including all “riparian rights.” A-

50 (Decree). The final Furnk judgment broadly covers “all of the waters,
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water rights, riparian rights, easements and privileges appertaining and
appurtenant to the lands, real estate and premises™ held by plaintiffs’
predecessors. A-44. Unlike the upstream landowners whose property
rights were extinguished, however, plaintiffs’ predecessors nevertheless
retained some property interests. The judgment included compensation
for damage to each of their specifically described parcels. A-41 — A-50.
As the trial court acknowledged in its oral ruling (incorporated by
reference into the Final Judgment, A-8), plaintiffs’ predecessors litigated
their claims for “any and all damages from any operation of the project.”
RP (6/8/12) 4:2-3 (emphasis added).

Nevertheless, the court refused to dismiss plaintiffs’ claims
seeking additional compensation for damage to the same property interests
that were before the court in Funk. Id. Instead, the trial court improperly
held that unless the parties to the Funk Condemnation specifically
discussed the future effect of releasing variable flows on the landowners’
remaining interest in the property, Tacoma’s right to “diminish™ flows in
the North Fork should be read instead as a requirement to_forever remove
all flows—with the City subject to claims for additional damages when
operations change. See id. at 6:23 — 7:24. But plaintiffs may not sue again
for alleged injuries to the same property interests that were before the
court in Funk. Bradley, 73 Wn.2d at 917. The trial court erred as a matter
of law in its application of res judicata. See, e.g., id.; Corbin, 12 Wn.

App. at 323.
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The trial court’s erroneous holding that plaintiffs may assert claims
for damage to their property allegedly resulting from recent changes in
Project operations results in absurd consequences. The uncertainty
resulting from such an approach would not be limited to the parties in this
case.® There are over one thousand dams in Washington State, including
dozens of hydroelectric projects, all of which will be subject to new
lawsuits each time their license or operating requirements change, with
claimants potentially seeking additional compensation for alleged damage
to property interests that were previously condemned or acquired.” Under
the trial court’s approach, no condemnation decree will ever be res
Judicata regarding a dam operator’s liability for property damage resulting
from the diversion of water for public purposes. If affirmed, the trial
court’s order would mean that—despite a prior condemnation decree—
every time FERC orders Tacoma to change flow levels (either up or down)
as a condition of relicensing, Tacoma will be subject to new damages from
these same plaintiffs and their successors. Unless this Court reverses the
lower court’s decision, both the Funk Decree and the supposedly “final”

judgment entered in this action will be equally ephemeral. This Court

® Indeed, counsel for plaintiffs have already filed a separate action against
Tacoma challenging dam operations under the 1998 License on behalf of a
putative class. CP 3522.

"There are 1162 dams in Washington, located in all 39 counties, including
dozens of hydroelectric projects potentially affected by a ruling here. See
https://fortress.wa.gov/ecy/publications/publications/94016.pdf. See also
http://www.ecy.wa.gov/programs/wq/ferc/existingcerts.html (identifying
hydroelectric projects certified by government).
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should reverse the judgment below, and uphold Washington’s strong

policy favoring finality of judgments involving real property interests.

. Plaintiffs’ Claims Also Fail As A Matter Of Law
Because Tacoma Does Not Have An Obligation To
Maintain Water Diversion In Perpetuity For The
Benefit Of Downstream Property Owners.

The judgment in Funk gave Tacoma the right to divert flow from
the North Fork and to-build and operate a dam. CP 1715-17; 94-96 A-17
(Public Use Decree); A-41 (Judgment). But the owner of a dam has no
obligation to maintain dam operations unchanged for the benefit of lower
riparian owners. Drainage Dist. No. 2, 171 Wash. at 480-81. This Court
should reverse the judgment below on the separate and independent
ground that even if Tacoma had not explicitly acquired all riparian rights
attached to plaintiffs’ downstream properties, as discussed above, the City
would nevertheless have the right to return the dam outflow to the natural
flow level—thus barring plaintiffs’ claims as a matter of law.

In Drainage Dist. No. 2, the Washington Supreme Court held that
a downstream riparian property owner has no right to the continuation of
artificial stream conditions created by the maintenance of an upstream
dam, regardless of whether the downstream property owners have used or
improved their property based on that artificial condition. /d. at 479-80.

Drainage Dist. No. 2 involved a dam built in 1901 after condemnation
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proceedings for the use of defendant City of Everett. The dam diverted all
of the natural flow of Wood Creek, approximately two and one-half
million to four million gallons per day. /d. at 473. Plaintiff drainage
district was organized by downstream landowners who, after the dam was
built, began using a portion of the former slough bed for agricultural
purposes. /d. Plaintiff’s drainage system did not take into consideration
any of the former creek flow because of its appropriation and diversion by
the city. Id at 474. In 1931, the city decided to abandon the Wood Creek
water system. After gradually draining the dammed lake, “the city opened
the dam to allow the waters naturally flowing in the Woods creek system
to pass through.” /d. Because of alterations to the channel further
downstream, “the escaping waters deposited sediment and silt in Mootz
lake and the drainage ditches” that had been built by plaintiff. /d. The
downstream landowners sued both for damages and also to enjoin the city
from continuing to release the natural flow. /d. at 472. The Washington
Supreme Court rejected both claims, holding that the city “had the legal
right to discontinue the use of that reservoir at any time it saw fit.” Id. at
480. As the Court observed:

The lower proprietors (the owners of the land within the

drainage district) who had improved their property with

reference to the change in the course of the stream and the

impounding of its waters by appellant, and in reliance on
the continuance of that condition, did not acquire a
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reciprocal right to have the artificial condition remain

undisturbed. The appellant could not be compelled to

maintain the dam for the benefit of the lower proprietors.

The right to maintain the dam, like other rights, could be

abandoned. If the doctrine of reciprocal rights obtains, then

appellant could never abandon its easement, but must

forever maintain the dam for the benefit of the respondent

and its successors.

Id. at 478 (emphasis added). Because the city was entitled to return the
waters to their natural flow, “no right of action could be maintained
against it.” /d. at 477.

Like Everett’s dam in Drainage Dist. No. 2, Tacoma’s dam was
“legally constructed and maintained.” /d. at 480. The amount of water
being diverted is consistent with the applicable FERC orders. CP 3800.
Like the downstream claimant in Drainage Dist. No. 2, plaintiffs allege
that they have been damaged by a release that is no greater than the North
Fork’s natural flow.® And as in Drainage Dist. No. 2, plaintiffs’ claims

against the City fail as a matter of Washington common law. Drainage

Dist. No. 2, 171 Wash. at 477.

® The flow amount by the City has varied throughout the decades of dam
operation. Although the current 240 cfs and mimicking flow requirements
are higher than the flow regime in the history of the Project generally, CP
3800, Tacoma is still diverting the majority of the North Fork flow, and
placing substantially less water into the Main Stem through the North Fork
than would exist in the absence of the dam. In other words, the flow of
water past plaintiffs’ properties remains less than the natural flow that
existed when their property, water, and riparian rights were condemned.
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The “great weight of authority” from other jurisdictions likewise
provides that “the owners of a dam are under no legal obligation to keep in
operation for the benefit of others.” Powers v. Lawson, 86 R.1. 441, 446,
136 A.2d 613 (1957) (citations omitted) (owner permitted to increase
water flow over dam).g For example, in Hood v. Slefkin, the owners of
land downstream from a dam were among the plaintiffs who sued when
the defendant altered its operations to permit additional water to flow past
the dam, allegedly flooding the channel adjoining one downstream
plaintiff’s property, and drying up the channel adjoining the other
downstream plaintiff. The Rhode Island Supreme Court held plaintiffs did
not have a right to have the “water level preserved” at the level provided
by prior dam operations. 143 A.2d at 188. Similarly, in Mitchell
Drainage Dist. v. Farmer’s Irr. Dist., plaintiffs sought to enjoin the
upstream property owner from changing its operations by opening a

release valve that had remained closed for several decades. 256 N.W.at

? See, e.g., Green v. City of Williamstown, 848 F. Supp. 102, (E.D. Ky.
1994); Custis Fishing Club. v. Johnson, 214 Va. 388, 394, 200 S.E.2d 542
(1973) (*Having the right to maintain the water level to the high water
mark permitted by the dam, the Club could maintain a lower water level
without incurring liability™); Board of Levee Comm rs v. Withers, 192
Miss. 433, 6 So0.2d 115 (1942) (defendant had right to allow dammed pond
to revert to original flow); Hood, 133 A.2d at 188 (claims brought both by
upstream and downstream riparians); Mitchell Drainage Dist. v. Farmer'’s
Irr. Dist., 127 Neb. 484, 256 N.W. 15 (1934) (downstream property
owners could not compel continued diversion of waters).

27
DWT 20676779v1 0020822-000017



16. The Nebraska Supreme Court rejected the downstream property
owners’ contention that they were entitled to have the waters permanently
diverted. /d. at21. In particular, the court rejected any suggestion of
estoppel or reliance, concluding that “all idea of permanency is destroyed
by the spillway which was put in when the dam was constructed,” even
though the spillway was generally not in use. /d. at 22; see also Kuhlman
v. Folkers, 179 Neb. 80, 88, 136 N.W.2d 364 (1965) (rejecting
downstream plaintiffs’ contention that defendant “had permanently
changed the watercourse and that they had a right to rely upon the
change”). As in Mitchell Drainage Dist., Tacoma’s dam was constructed
with a spillway and release valves, and Tacoma has released varying
amounts of water over the decades.'’

The Funk judgment authorized Tacoma to divert some or all of the

North Fork flows—but it did nef impose an obligation to do so in

' The project at issue in Mitchell Drainage Dist. included both the
original spillway and a subsequently added “needle-gate.” 256 N.W. at
22. Similarly, Tacoma designed and constructed Cushman Dam

No. 2 with two 78-inch-diameter butterfly valves to allow for the release
of water. See City of Tacoma, Washington, 107 FERC § 61,288, at P 40
(Jun. 21, 2004). In order to implement the 1998 License’s requirement to
maintain the minimum instream flows and comply with license ramping
requirements, Tacoma replaced one of these butterfly valves with a new
78-inch discharge regulating valve (referred to as a “jet valve™ by
plaintiffs). /d. This valve is many miles from any of plaintiffs’ properties.
Tacoma began releasing minimum flow from this new valve into the
North Fork on March 7, 2008. CP 3777.
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perpetuity, “notwithstanding the damage and inconvenience to those
below the dam™ from the reintroduction of the natural flow. De Ruwe, 28
Wn.2d at 807 (citing Drainage Dist. No. 2, 171 Wash. at 477). The trial
court incorrectly converted Tacoma’s right to divert some or all of the
water from the North Fork as necessary for Project operations into an
obligation to always divert all water. Because the lower court erred as a
matter of law, this Court may reverse the judgment on this additional

independent ground.

V1. CONCLUSION

The Funk judgment explicitly conveyed to Tacoma all of the real
property rights required to build and operate the Project, including all
riparian rights attached to the properties at issue in this appeal. Tacoma
compensated plaintiffs’ predecessors in Funk for taking some of the
property rights attached to their land and for any damage to the owners’
remaining property rights. The judgment also authorized Tacoma to divert
some or all of the North Fork flows, without obligating Tacoma to do
either in perpetuity. Plaintiffs are barred as a matter of law from seeking
additional compensation when dam operations change.

As the United States Supreme Court has observed, the
“fundamental precept” that final judgments are binding applies with
particular force to “rights in real property.” Arizona, 460 U.S. at 619-20.
The trial court erred by disturbing the parties’ longstanding property

rights. This Court should reverse the lower court’s judgment and its
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orders granting plaintiffs’ motion for summary judgment and denying

Tacoma’s cross-motion, and should remand the case with directions to

enter summary judgment in favor of Tacoma.

DATED this 19th day of November, 2012.
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and wife and the marital community thereof;
PAUL B. HUNTER AND LESLIE HUNTER,
husband and wife and the marital community
thereof; WILLIAM O. HUNTER, JR. AND
LUAYNE HUNTER, husband and wife and
the marital community thereof; DOUGLAS .
RICHERT, a single man; EVAN TOZIER, on
behalf of RIVERSIDE FARM, a Washington
partnership; ARTHUR TOZIER, a single man;
MAXINE TOZIER, in her individual capacity;
and EVAN TOZIER, a single man,

Plaintiffs,
vs.

THE CITY OF TACOMA, a Washington
municipality,

Defendants.

THESE MATTERS having come before the Court upon Plaintiffs’ Second Motion
for Summary Judgment with Regard to Tacoma v. Funk, and Defendant’s Motion for
Summary Judgment, and the Court having heard the oral argument of counsel for all parties
and reviewed the following documents:

i Plaintiffs’ Second Motion for Summary Judgment with Regard to
Tacoma v. Funk;

2 Declaration of Derek B. Booth, Ph.D., P.E. in Support of Motion for Remand,
with attached exhibits;

3. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached
exhibits;

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED
MOTIONS 2

DWT 19771787v1 0020822-000017

TERRELL MARSHALL DAUDT & WILLIE PLLC
936 North 34th Street, Suile 400
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4, Declaration of Marley L. Young, P.E., P.L.S. in Support of Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit;

8 Declaration of Bradley E. Neunzig in Support of Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits;

6. Declaration of Fred Burnside in-Support of Defendant’s Motion to Strike,
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs’ Summary
Judgment Motion, with attached exhibits;

s Declaration of Karen A. Willie in Support of Plaintiffs’ Motion for Summary
Judgment, with attached exhibits;

8. Defendant’s Opposition to Plaintiffs’ Second Motion for Summary Judgment
with Regard to Tacoma v. Funk and Defendant’s Motions to Strike;

9. Declaration of Andreas Kammereck Re: Opposition to Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits;

10.  Second Declaration of Maureen Barnes Re: Opposition to Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk;

11.  Declaration of Tyson Kade Re: Opposition to Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits;

12: Plaintiffs’ Reply on Second Motion for Summary Judgment with Regard to
Tacoma v. Funk;

13.  Declaration of Paul B. Hunter in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibit;

14.  Declaration of Richard T. Hoss in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk;

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —-AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 3 TERRELL MARSHALL DAUDT & WILLIE PLLC
DWT 15771787v1 0020822-000017 89 936 North 34th Street, Suite 400
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15. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Reply on Second Motion for Summary Judgment with Regard to Tacoma v. Funk and
attached exhibits; and

16.  Declaration of Karen A. Willie in Support of Plaintiffs’ Reply on Second
Motion for Summary Judgment with Regard to Tacoma v. Funk and attached exhibits.

17.  Plaintiffs’ Opposition to Defendant’s Motions to Strike, Continue, Stay and
Consolidate;

18. Declaration of Karen A. Willie in Support of Plaintiffs’ Opposition to
Defendant’s Motions to Strike, Continue Stay and Consolidate

19.  Defendant’s Motion for Summary Judgment;

20.  Defendant’s Memorandum in Support of Motion for Summary Judgment;
Declaration of Matthew Love in Support of Defendant’s Motion for Summary Judgment and
attached exhibits;

21.  Declaration of Andreas Kammereck in Support of Defendant’s Motion for
Summary Judgment and attached exhibits;

22.  Declaration of Maureen Barnes in Support of Defendant’s Motion for
Summary Judgment and attached exhibits;

23. Plaintiffs” Response to Defendant’s Motion for Summary Judgment;

24.  Declaration of Karen A. Willie in Support of Plaintiffs’ Response to
Defendant’s Motion for Summary Judgment and attached exhibits;

25 Plaintiffs’ Second Motion for Summary Judgment with Regard to Tacoma v.
Funk (incorporated);

26. Declaration of Derek B. Booth, Ph.D., P.E. in Support of Motion for Remand

with attached exhibits (incorporated);

ORDER GRANTING PLAINTIFFS' SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK -AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 4
TERRELL MARSHALL D. & WL PLLC
DWT 19771787v1 0020822-000017 90 838 North 34th s@ﬁgwm 400 2
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27. Declaration of Derek B. Booth, Ph.D., P. E., L.G. in Support of Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached
exhibit (incorporated);

28.  Declaration of Marley L. Young, P.E., P.L.S. in Support of Plaintiffs’ Second
Motion for Summary Judgment with Regard to Tacoma v. Funk, with attached exhibit
(incorporated);

29.  Declaration of Bradley E. Neunzig in Support of Plaintiffs’ Second Motion for
Summary Judgment with Regard to Tacoma v. Funk, with attached exhibits (incorporated);

30.  Declaration of Fred Burnside in Support of Defendant’s Motion to Strike,
Continue, Stay and Consolidate, and in the Alternative, Response to Plaintiffs’ Summary
Judgment Motion, with attached exhibits E, K and O (incorporated);

31.  Declaration of Karen A. Willie in Support of Plaintiffs’ Motion for Summary

32.  Judgment; with attached exhibit (incorporated);

33.  Defendant’s Reply Brief to Plaintiff’s Response to Motion for Summary
Judgment; Declaration of Andreas Kammereck in Support of Reply Brief in Support of
Defendant Motion for Summary Judgment, and attached exhibits;

34.  Plaintiffs’ First Motion for Summary Judgment (incorporated);

35.  Plaintiffs’ Second Amended Complaint;

36.  Defendant’s Answer to the Second Amended Complaint.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Plaintiffs’
Second Motion for Summary Judgment with Regard to Tacoma v. Funk is GRANTED and
Defendant City of Tacoma’s Motion for Summary Judgment with regard to Tacoma v. Funk
and challenging the standing of Norma Bourgault is DENIED.

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 5 TERRELL MARSHALL DAUDT & WILLIE PLLC
DWT 19771787v1 0020822-000017 91 836 North 34th Street, Suile 400
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IT IS FURTHER ORDERED that the Defendant’s Motion to Strike the Plaintiffs’
reliance on Indemnity Insurance v. City of Tacoma, 158 Wn. App. 1022 (2010) is DENIED
and it is noted that the City withdrew its motion to strike the declarations of Derek Booth in
Support of Second Motion for Summary Judgment With Regard to Tacoma v. Funk and that
of Paul Grant filed in another matter. The Court did not consider the letter written on

November 9, 1920 by G.L. Parker in its analysis.

IT IS FURTHER ORDERED Defendant’s motion for summary judgment seeking the
Court’s declaration that the owners of the 23 properties not explicitly involved in the Tacoma

v. Funk case must seek damages, if any, through reopening of the Funk Condemnation, is

g BLARIVT/)FES Mﬂmw #Z o0 SAY LooBo
denied. 2 . e 3 M

DONE IN OPEN COURT this 24~ da %

TudgeRo &iﬂcbcny

ORDER GRANTING PLAINTIFFS’ SECOND MOTION FOR
SUMMARY JUDGMENT WITH REGARD TO TACOMA V.
FUNK —-AND DENYING DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND ADDRESSING RELATED

MOTIONS 6 TERRELL MARSHEALL DAUDT & WILLIE PLLC
DWT 19771787v1 0020822-000017 92 935 North 34th Streel, Suite 400
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O

; The Honorable Ronald Castlebe
REC'D & FiLED |
5 HASON CO. WA

WL -21P 2 gy

PAT SWARTO
By

. CLERK
DEPUTY

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF MASON

GERALD RICHERT, et al.,

Plaintiffs, No. 10-2-01058-4
. . [ b
THE CITY OF TACOMA, ORDER ENTERING FINAL >
JUDGMENT PURSUANT TO CR
Defendant. 54(b) AND RAP 2.2 (d) AS TO ISSUES

REGARDING TACOMA v. FUNK

This matter came before the Court on cross-motions for summary judgment on a
number of issues. The Court has granted Plaintiffs’ motion to strike the City’s affirmative
defense based on the 1921 condemnation action 7acoma v. Funk and denied the City’s
motion to bar the Plaintiffs’ lawsuit in its entirety as to eighty-eight properties based on
Tacoma v. Funk. This Order does not apply to the twenty two properties which were not
explicitly included in the Tacoma v. Funk condemnation.' It does not apply to any of the
other issues adjudicated on summary judgment. As a result, to preserve the parties’ and Qe
o e ¢ TAF 2.3 (o) ()
judicial resources, the Court pursuant to CR 54(b) and RAP 2.2(d), enters final judgment
as to the Tacoma v. Funk claims upon which it granted summary judgment.

THE COURT HEREBY ORDERS, as follows:

A. There is no just reason for delay in the appellate review of the issues with

! One property, Auditor’s number 421152460080, was voluntarily withdrawn from the Jawsuit by the
Plaintiffs.

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND .
RAP 2.2(d) AS TO ISSUES REGARDING TACOMA v. FUNK - 1 ‘ﬁ ER{LG’ETN”’A ,_
CT A 14€2078,2 €€ON0N 14 9 4 - A - ¥ = - -
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regard to Tacoma v. Funk entered on June 8, 2012 and the parties have both agreed that
immediate appellate review of the impact to the eighty-eight properties in that action is in
the best interests of their respective clients;

B. This is a well-defined issue of law not dependent on any further legal
determinations below and it needs no further fact finding. It is a unique legal issue not
directly addressed b'y an appellant court; however, it is an issue that can be presented in a
straightforward way. The issue is distinct from the unresolved issues in the case, and its
final resolution will expedite the ultimate resolution of all issues in the case.;

C. The correctness or incorrectness of the Superior Court’s decision is vital to

the remainder of the case and an early decision can avoid costly and lengthy litigation.

Appellate review will not unduly delay the trial as no trial date is set yet. Fhe-other

IT IS SO ORDERED.
DATED this Z7 day of June, 2012.
Judge Rona

Presented by:

COUNSEL FOR DEFENDANT: E B

VAN NESS FELDMAN, PC o %" : '2 S

By

Matthew A. Love, WSBA #25281

Tyson C. Kade, WSBA # 37911 H rtze o,

719 Second Avenue, Suite 1150 % ,/fM Wﬁfw
Seattle, WA 98104 %Mﬂwﬁﬂ

Tel: (206) 623-9372 .. -
Fax: (206) 623-4986 “f 74 2o

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND

RAP 2.2(d) AS TO ISSUES REGARDING T'4COMA v. FUNK -2 B )
CCA 1TALI0TL.T Z80OW T4 e B seas Vel 4.
95 O

A-8



D 00 1 v

10
11

12|

13
14
15
16
17
18
19
20

21|

22
23
24
25
26
27

DAVIS WRIGHT TREMAINE LLP

Fred Burnside, WSBA #32491
Craig Gannett, WSBA #9269
Carly Summers, WSBA #42198
1201 Third Avenue, Suite 2200
Seattle, WA 98101

Tel.: (206) 757-7016

Fax: (206) 757-7016

COUNSEL FOR PLAINTIFFS

TERRELL MARSHALL DAUDT & WILLIE PLLC

Kien A TG

Karen A. Willie, WSBA # 15902
936 North 34™ Street, Suite 400
Seattle, WA 98103

Tel.: (206) 816-6603

Fax: (206) 350-3528

By

ORDER ENTERING FINAL JUDGMENT PURSUANT TO CR 54(b) AND
RAP 2.2(d) AS TO ISSUES REGARDING TACOMA v. FUNK - 3

CCA 1420782 S2900 14 9 6
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON,
IN AND FOR MASON COUNTY.

CITY OF TACOMA, ' : s
e municipal curporatlon. No., /©

?eti‘b ianer, . ;
PETITION FOR -

- W CONDEMNATION.

GEORGE H, FUNX and Mrs. George H..
Punk, his wife; William ¥+ Putnam
end Harriett G. Putnam, his wife;s” _ - .
A. G. Cushman and Mrs. 4. G. Cush- ; -
men, ‘His-wife; Russell Homan, s
bachelor; Puget Mill- 'Company. ,a corporation; Olive Hansonm, widow
of Arne ﬁanson, ‘deceesed; Marius Hanson, Simon Hangon, Fritjof
Hanson; Velborg Rustead, Mina Caroline Davis; Olofine Thuve, Agnes
Gilbertacan, Olaef Hanson, children, heirs at lew end devisees of
Arne Hanson, deceased; Frances Hansom, Carrie Falie, Hassie Tt
Henson, Ole Hanson, Fred Henson and Jeanette Henson, his wife,
heirs et law of Arne Hanson, 8eceased; Alice.E. Dow Browner and
C..W., Browner, her husband; A.-E. Hilller arml Stella Hillier,his
wife; Henry.O. Pixley; William Musser amd Mrs. William Kusser,
his wife; Ids M. Finch and Vincent ¥inch, her husbend; Tacoma .
Sevings Bank & Trust Company, & corporation; as J.rustee' Marie
H. Bradley, Willism T. Bredley and Edith C. Bradley, hié wife;

- Jemes W. Bradley; ' Martha E. Hayward, a widow; Weyerhaeuser
Timber Company, a corporation; Thad B. Preston and Mrs, Thad B.
Preston, his wife; Ellen Rudy and John Doe Rudy, her husband;
Dr. J. Richter end Mrs. J. Richter, his wife; Potlatch Commer- ,
cial & Terminal Company, a corporation; Sig.G. Aards] and lrs. Sig
G. Aerdel, his wife; H. N. Woolfield and Mrs. H. Y. Woolfield,:
his wife; 'E. A. Sims and Mre. E. A. Sims, his wife; George ¥ranz
and Mrs. George Franz, his wife; Myra L. Lutz and Jnhn Doe ILutz,
her husbend; W.-D. Davidson and Mrs. W. D. Davidson, his wife;
‘Morrison F. Pixley and mrs. Morrison ¥. Pixley, his wife; M. M.
Grogan end Mrs. M. M. Grogen, his wife; J. A, Schmidt and Mrs.
J. A. Schmidt, his wife; Wm. Wagner and Mrs, Wm.- ‘Wagner, his wife;
Abraham J. Gross end Mrs. Abrgham J. Gross, his wife; Perry J. :
Perkins and Mrs. Perry J. Perkins, his wife; The Oregon Mortgage

¥ Bo., Tid., & corporation; Higgins-Cady Timber Co. & corporation;
L. W. 0lds and Mrs. L. W. Olds, his wife; J. T. Argyle and Hrs,
J. 0. Argyle, his wife; Stephen Merrick and- Mrs. - Stephen Merrick,
his wife; Mae Land Company, a corporation; Eneeland Investment .Co.-
a-corporation; Rob't E. Andrews and Mrs. Rob't E. Andrews, his
wife; Edw. F. Leach and Mrs. Edw. P. Leach, his wife; Northera
Pacific Reilway Company, a corporation; S. XK. Wateman and Mrs.
S. K. Waterman, his wife; Mary A. O. Rechenderfer ani John Doe
Rechenderfer, her husband Olympia Door Co., a corporation;

Amn FHLED ' ' -

; SEP 11 1920

ERK OF 'rmf SUPERIOR =0t
!
masom COUNTY, wWasq, 2

,[ 348 © FUNK 000052



That T, -anrnson and Mary L. Garrison are husband and *ufe. '
That Karl .Rose end Emilie Rose are husband and wife. fhet H. B,
Jackson and Mary A. Jacksopn are husband and wife. T hat John L.
Sutherland and Mrs. John L. Sutherland are. husband and wife.Thst

"R, B. Wilson and Berthas Wilson .are husband and wife. That William M.

Poster and Mrs. Williem K. ‘Foster are-husband and. wife. That Thomas

- 7. Webd and Maude Webb are husband end wife. Thet George Csmeron amd

Louise Cemeron‘are husbend and wife. That stecmmwaxcixxién®
John Doe HcNeeley, whose .true christién name .is'to petitioner .

: unknown, and Yeneva A. McNeeley dre husbend end wife, That W. 4.

Morris ‘and liaude Morris sre husbend and wifé. That weorge F. Weaver .

- and Habel H. Weaver are husband -and wife. Thet J. C. MeKiel amnd Mrs,
J. C., McKiel ere husband and wife. That W. A. Nobles and Mrs. W. &,

Nobles are husbend end wife. That Joseph Veil ebd mMrs. Joseph Vail

" are husband and wife. That ¥. A. Hunter =nd Qliver Hunter are

husband and wife. That Willism Deyette end Mrs. William Deyette are
husband and wife. That Lew Ottermatt and Jesnette ¥. Ottemmatt

are husband end wife, That Jos. C. Mongrain and Mrs. Jos. C. Mongrain
ere husband end wife. Thet Alex Johnson znd Mrs.. Alex Johnson are
husbend and wife. ©hat-John Doe Hauptly, whose true .christien nsme.

-is to petitioner unkmown, ahd Fannie L. Hauptly, are husbsnd and

wife. what Arthur k. Eells and mrs. Arthu¥ o. Mells are husband

"end 'wife. .Thet hesmus Hanson ampd #Mrs. hesmus Hanson 2re husbend ‘and

wife.  That George Webb and Mrs. George Webb ere husband end wi fe,
That f[.N.Wood 'and %thel Wood are husband and wife. That KRobert
Lewls and sirs, Xobert Lewis' are husband end wife. That Henry Allen and

‘lrs. nenry Allen, are husband and wife, Thet meainney rPulsifer and hrs

Mcnixmey Puisifer sre husbsnd end wife. Thet Frank Macsesn end Mrs,
Frank mackean sre-husband and wife, that A.D.Miller 2nd xrs. A.D.

" Willer are husband and wife. That Alonzo ms.y and Bessie rey are hus-
" band gnd wife. That Joseph Wickstrom end Mrs. uoseph Wickstrom ere

husband end: wife. That W.B. Saommons end Mrs. V.B.Sammons 2re husband

. end wife..That 7.H,Kowe end. Mrs. \V.n.Howe ere. husband exd wife. Thet

WiG.Rex gnd ¥rs.” W.G.Rex gre husband.end wife, Thaet W.H.3mith and

" "Mrs. W.E.Smith 2re husbend and wife.fhat.Albert Hale and Mrs. Albert

Hale sre husband and wife. “hat Frenk W. Hale end Mrs. Frank: W.Hale,
are husbend 2nd wife. That Ccl inton 0, Harris ami Mrs. Clirton O.
Harris are husband and wife. Thst Jaseph . Sperr and Mrg. Jogeph M.

Sparr are husbend and wife. That F. A.Ro‘biuon and Mrs, F.A. Robison
" are husband and wife. -

s

J.hat at all times since the yeer 1895 the City of Tacoma ha- been
engzged .in the business of owning lands, real estate, rights of way, ;
frenchises, easements, privileges and other feeilities, and owning,
opereting =znd maintaining works ,plants end facilities for the . .
purpose of furnishing seid City of Tacoma 2nd the inhzbitants thereof
and gny .other persons, with electricity snd electric energy for ligh-
ing, heating, fuel, power .and other public purpoees, end has regulat-
ed and controlled:the use, dletrlhu‘blon anﬂ price thereof.

b 2

' That haretofcra and prior to .-lugust 12th,’ 1919 -the ccrporate
authorities, towit, the City Council of said City of Tacoma,deemed- it

B adv1sa‘ble that sal.d City of which they were officers, should acquire

I354' B FUNK 000058



by condemnation or purchase, of both of said methods, a site, which
BEAIE AEGLENE LA A FEET Gatet, rights of way, water rights,
overflowage rights, easements, privileges and other facilities for
the purpose of making certain additions, betterments aml extensions,
hereinafter mentioned, to the present electric geneiafing plént and

system now owned, comtrolled, operated and maintained by said:City,

- end the said City Council of said City thereupon and on the 9th day

of July,1919, duly passed an ordinance, numbeted 7040, entitled:-

“An-or&iﬁancé declaring the advisability of the. City of
Tacoma's acquiring a sité for establishing a hydro-electric power
plan$ on the North Ford of the Skokomish kiver and on and along

<~ lgke Cushman in Mason County, Washington, with the necessary water’

rights, overflew&ge rights, easements and other property rights
incident and nécessary thereto as en addition to and extension of-
its electriec light and power system; specifying end adopting the
system and plan proposed; declaring the estimeted cost thereof, as
near as may be: and providlng for the submission of this ordinesnce
end the system and plan herein set forth. to the qualified voters of
the City for their ratificetion or re jection thereof -8t a special
election to be held on the 12th day of August, 1919; end repealing
Ordinance HNo. 6938" ; :

which saia ordinance wes signed by the Mayor of seid Dity and was
thereafter duly published in the official newspaper of said City on
the 10th day of July, 1919. _ '
X1, y
That said Ordinance MNo. 7040 specified and adopted the sjstém or
plan proposed for the acguisition of said site for such proposed

additions, betterments and extensions of its present electric gener-

2,ating system, and declared the estimated cost of said site as near

as might ?e. and said ordinance and the plan and system tﬁerein spec-:
ified and adoptéd was thereafter, on August 12th, 1919, submitted for
ratification or rejection to the qualified voters of sasid City, and
Qt said election said ordinance and the plan and syétem therein
specified and adopted was ratified by the affirmative vote of such

a majority of the qualified voters of said City voting at seaid elec-
tion as was reguired by the statpte_inﬁsuch cases made and provided.
That a copy of said Urdinance No. 7040 is attﬁched hereto, merked

Exhibit A, and made a part of this petitiom.

[3 5. 5 FUNK 000059
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That the system and pian specified and esdopted by ssid ordinance

was and is to ascquire by condemnetion or otherwise & site upon end

along Lake Cushman, and on esnd along the Sorth Eora of the Skokomish

Biver, in sason County , Waéhingtén. for & hydro-electric generating
plsnt to be known and designated "Hydro-electric Fower Unit No 2 of
the Uity of Tacome"; said plént to be owned, coﬁstrnctéd. operated gnd . ¢

maintained 28 an additlon. betterment end extension of and to the

.present system of said City. which site so to be scquired and owned hy

said City, should include all lands, righta of way, water rights,?
overflowgge rights, Teservoirs, easements and privileges as s@ou}d=
be neceséa?y for the nltimate development theréo¥;‘iﬁciu@ing éisoi
‘sufficient.rights of way, franchises, and easements fo irovﬂla a
double pole line end private telephone line where it may be located

from the headwurks to the Pierce County ZIine.

XTIII,

That pursuant to the further p;oviaioné of said. Urdinance No.

7040 Baidvﬁify of Tacoma, by its Commissioner of Light and Water and

its ¢ity Council has cause& the proper and necessary surveys to be
made and prepared,and has datefmined that in order to develop amd put
in operatioq éai@ Hydro-electric Power Unift No.2 of the Uity of Wacoma
hereinafter described,it is 2nd will be necessary and convenient to
include in said site the lénds, rights of way, water rights, over-

flowage rights, eassements and privileges hereinafter described, snd

.said City of Tacoma heraﬁcfore and on the 7th day of July, 1920,

duly: passed Ordlnance No. 7281, entitled:-

"An ordinance authorizing and diract;ng the City Attorney of the
City of Tacoma to institue and prosecute an action or actions in the
proper courts in the name of the ,City of QYacama, under the right of
eminent domain, -for the cond émnation and acquisition of lands, real
estate, premises, rights-of-way, ripasrien rights, water rights, over-'
flowage rights, .eesements and privileges necessary for the construction,
operation and maintenance of the hydro-edhectriec power plant on and
along the sorth Fork of the Skoksmish River, and on and along Laka

1356 FUNK 000080



CIII.

That w1th the construction of said dam in the North Fork of
said Skokomish River, above mentioned, and the construction of saild
tunnel shd canel and the utilization of said waters in the manner
heréin set forth, a portion of the waters of said Horth Fork of
Skokomish River will be diverted from the present channel ‘thereof
snd used by petitioner upon the site herein desoribed, and to bs -
acquired by these proceedings for the operation of sa:.d proposed
Hydro-Electrio Power Unit #2 of the City of Tacoma, and the volume
of water in seid river below said dsm will be diminished.and by
reagon thereof it is and will be necessary and convenient for said
City of Tacoma to take and scguire, as a part of the site for said
proposed- power plant, pursuent to the provision of said Ordinances
No. 7040 and No. 7281, the water rfghts, riparian rights, easements,
privileges and other facilities upon said river below said dam, .
necessary and adequate for the proper development, conatruction; op-
eration and maintenance of said power plent. '

CIv.

That the lands, real estate eand premises mentioned and dason‘bed
in Group 11 of said Ordinsnce No, 7281, attached hereto as Exhibit B,
end hereinafter deacri‘bed abut upon ana lie ed jacent to sa.id river,
and the defendents.
" CV,

That defendant Olympia Donr Company, & corpora.‘tlbn is or claims
to be the owner of the following deseribed tracts of land with the -
riparian rights upon said river appurtenant thereto, to-wit-

the . E-g of E-..n't‘

Government Lot 1, haing/the m.w .. of N,E.2; the S.W.% of A. E %
the N.W.3 of S.E,3; the N.E.2 of S.W.2 .and Government Lot 8 being the
8.BE.%2 of S.W.%; all in Section 6, !i'ownship 21 North, Range 4 West,
W.M,. Also that portion of the N,E,2 of S. E.%Z of Section 8, ‘Iownahip
21 .‘North Renge: 4 West, W, M., 1ying Horth of Skokomish River.

And that defendant Elld A. L, Waddle, has or claims some interest
in the N.E.% of 8.W.% of said Section 6, _and Deferdant Washing ton Mill
Company, .a corporation, has or clasims some interest in sasid portion of
N.E.3 of S.E.2 of said Section 8, lying North of Skokomish River.

L3

CVI,

"That defendents C, A, Hudson and Mrs, C, A. Hudson, his wife, .
. sre or.claim to be the owners of the .W.% of Section i Tovmahip 21 Noxrth,
Range 4 West, W.M., except the N.E,% of the N,W.% of said section, and. -
of the riparia.n rights on and along said river app:qrtenant t‘nereto.

That defendants T, G, Garrison and Mary L., Gerrison, his wife are
or cleim to be the owners of said N.E,3 of the N,W.% of gaid Section 7,
and of the riparian rights on and aslong. said river appurtenant theretd
hersinafter named are or claim- to be therowners of the respective tracts
or parcels of lend hereinafter mentioned and of the water righta,
riparian rights, privileges and eassements upon and along said river,
eppurtenant or pertaining thereto, and tkat all of said lands are in
Meson County, -Weshington,.
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Foster,is deceased, . That John Doe Pulsifer, whose true Christian

name is unknown to petitioner, husbend of defendant Kate Pulsifer,

is- deceased. ' That Mrs. Ben Johns, wife of defendant Ben Johns, is
deceased. .That Mrs. Allen Yellout, wife of defendant Allen Yellout,

is decessed, That there has never.been any adjudication of or determ~
ination of, who the heirs at law of the deceased persons sbove mentioned
are, That the heirs at law of each of said decessed persons above
mentioned are proper end necéssary parties defendant in the above en-
titled proceeding, That said deceased persons are Indians and that 1t
is impossible to ascerinin or determine who the respective heirs of said
deceased persons are, until the Indien Department shall have passed upon
their several cleims and petitioner hss made diligent semrch and inguiry

- but has been unable to ascertain the names, or residence of sny such

. graphs numbersd /4. to /

heirs or whether or not there are any heirs of.said deceased persons.
, OLXIIr. . ‘
That all of the tracts oé ina- mentioned and described.in para-

r - inclusive, sre in the Skokomish
Indian Reservation and the defendants named in said respective parsgraphs

'are Indians and that said tracts abut upon ssid Skokomisgh River and
‘that it is.and will be convenient and necessary for said City to take

and acquire the rights to take a portion of the water from said river
at & point near said dam as above described. . :

CIXIV.

_ Thet the County of Magon has or claims to have some liex for taxes
upont the lands hereinbefore described. '

CLIV.

That tﬁe.ﬂafenﬁanta named herein and maﬂé'parties hereto are the

* oviners anad occupants of the lands, waters, water rights, riparian

rights, overflowage rights, easements and privileges affected by this
proceeding, and all of the persons having any interest therein so far .

' 8s known to the Mayor of said City and the City Attorpey thereof; or

appearing from the records in the office of the Auditor of Mason County.
- CLXVI. | & '

That it is necessary, pursuant to the lawe of the Sfate-ot
Weshington, in such cases made and provided, that the taking and

demagi if any, of the lands, rights-of-way, water rights, riparien
‘rights?séverflnwagaArights, easements and privileges herein alleged to

be necessary snd convenient to be taken and acquired for the pPuUIrposes

. herein set forth, should be adjudged to be a public use and necéssity;

that just compensation should be made to said defendants and each of
them for their-said lands, rights-of-way, water rightp, overflowage
rights, easements, franchises end privileges snd property taken or

' dameged, and thet such demages and compensation, if any, should be
. ascertained in the manner provided by law. :

" power plant, is. and will be a-puhlic'uge and ngcesait;;

A-15

WHEREFORE . - Your Petitioner prays:-

That it mey. be adjudged herein that the taking ani demeging,
if eny, of the lands, rights-of-way, waters, water rights, overflowage
rights,. easements, privileges and property afisaid|dafeggqﬁt§ fnrltggric
; ' 3 ' j@ site for petitioner's sa ydro-ele
purpo ses of acquiring the said s P o e
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the just compensation to be paid to said defendants, and each i
of them, for their said lanas. righta of-way. watar rights.
waters. overflowage rights, euaements, privileges and property,
es the case may be, or any demeges .thereto, may be ascertained'
and determlned in "the menner provided by law -and that qpon
"payment by said City uf Ffacome 0% the smounts 50 awardeﬁ this "
Court may finelly ad judge and @eqree thgt_the title to Baii ’

lands, right s-of-way, waters, wéter:fights. easements, priv;'u

ileges and property are vested in fe° simple in seid Clty

And petitioner will ever pray. -

P d Ettorneyé‘for petitionerh"w s

STATE OF WASHINGTON) ' moo® g ) -
188, - 4 ‘» E
Qaunty of Pierce. )

' ; ’ c. H. RIDDELL heing first duly sworn on -.
aath deposes and says: ' That-he is the duly elected, gualified
end acting #ayor of the City of Tacoma, the petitioner herein,
and as such is suthorized by law to verify plesdings on behalf
of said City; thet he has read end knows the contents of the-
above and foregoing Petition for Condemnation end that the
statemants contained therein are true as he verily believes.

» Z .

s Suhscrté;g and sworn to before me this /97 day of .
~ —zA : ' -
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IV TEE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF MASON.

CITY OF TACOMA, & munieipal )
corporation, )
g Petitioner, E No. 1651.
_ " Zve= . ) | ORDER _ADJUDGING _PUBLIC
GEORGE E. FUNK, st al, f USE AND NECESSITY
Daiehdﬂ;ﬂ:e’. %

-

, The abova entitled cause coming on regularly to be
heard before the Court, sitting without a jury; on the 20th -
dey of November, 1920, and continued from time to time, upon
the application of the petitiomer, City of Tacoma, for the
determination of the question of public use preliminary to
its condemnation and appropriation of the lands, rights-of-
way, waters, water rights, overflowage rights, reservoirs,
eagsements, privileges and properties of the defendants
described in the -petition -on file; and the City of Tacoms,
petitioner herein, appearing by Messrs. J. Chas. Dennis,
Percy P. Brush and Burns Poe; City Attorneys, and Messrs.
Poters & Powell and Chas. R. Lewis of counsel, and the
following named attorneys asppearing for certain of the
'dsfandsnts. to-wit:

Mesars. Hayden, Langharna & Mstzga:. for. dafandanta.
William Musser, Mrs: William Musser and Weyerhaeuser Timber
. Company; Flick & Paul, attorneys for defendants, L. W. 0lds.
and Mrs. L. W. Olde; Tucker & Hyland, attorneys for defendant,
Iven L. Hyland; M. M. Logan, attorney for Mason County; Alden
Bailey, attorney for defendants, Rasmus Hensen, Mrs. Rasmus
Hansen, Frank Fredson and Mrs. Frank Fredson; Max Hardman,
attorney for S. XK. Waterman; J. 4. Coleman, attorney for
defendants, C. A. Hudson, Mrs. C. A. Hudson, . Skokomish Boom
& Rafting Co., a corporation, and Skokomish Boom Co., &
corporation; G. E. de Steiguer, attorney for defendant,
H. C. Henry Investment Oo., a corporation; Chasdwick, McMicken,
Remsey & Ripp, attorneys for defendants, Puget Sound Mill Co.,
a corporation, and Puget Mill Co., a corporation; George H.
Funk, attorney for himself and Mrs. George H. Funk; Poe &
Falknor, attorneys for defendant, Sonthwest Peninsula Power
Co.; Lundén & Bartw, attorneys for defendant, H. N. Woolfield;
Je M. Hawthorne, attorney for defendant, William R. Hawthorne'
Frank C. Owings, attorney for Mason. couhty Power Company,-
Olympic Electric Reduction Co., Olympia Door Co.; Kneéland
Investment Co., Frank MacKean and Mrs. Frank MacKean; Troy &
Sturdevant and George F. Yantis, attorneys for Edwin Aherne,
Henry Barrett, Oliver Bishop, W. E. Pixley, Albert Pfundt, -
Rarl Rose, Mrs. Karl Rose, George Cameron, Mrs. George Cameron,
School District #43, Mason County, William Deyette, Mrs. William
Deyette, John L. Sutherland, Mrs. John L. Sutherland, Robert
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‘are in default;

Ebewt, Joseph Vall, Mrs. Joseph Vail, Agnes Eaton, Ordelia E.
Veter, Earnest Eaton, W. 0. Watson, Hugh Eaton, George F. Weaver,
Mrs. George F. Weaver, Arthur Eells, Mrs. Arthur Eells, T. W.
Webd, Mrs. T. W. Webb, E. L. Frashce, Mrs. E. L. France, R. B.
Wilson, Mts.R. B. Wilson, T. G. ‘Garrison, Mrs. T. G. Garrison,

W. A. Bunter, Mrs. W. A. Hunter, E. B. ‘Harris, Fannie L. Heuptly,
William H. Johnson, Joseph C. Mongrain, Mrs. Joseph C. Mongrain,
Jo 0. McKiel, Mrs. J. C. McEKiel, W: A. Nobles and Mrs. W. A.
Nobles; and defendants, Skokomigh Boom Co., Olympic Electric
Reduction Co., and Southwest Peninsula Power Co., having entered
woluntary appeasrances and having been made parties to said
action, by stipulation in open Court; and it appearing that :
defendants, Alice Johnston, Watren Johnston and Gertrude Johnston
are minors and necessary parties defendant, and the Court .having
heretofore appointed P. M. Troy, an attorney, as guardian ad
litem for said minors; and

_ It appearing that due snd legal notice 0f the time
and place of this hearing had been given to all of the above
named partieg appearing herein; and C ;

It further appearing to the Court that due snd legal
service of the Summons and Petition had been made upon'each of
the defendants named in the Summons and Petition herein on file,
by personsl service and by publication of Summons in the manner
required by law, as more fully appears from the files herein,
the Sheriff's Return of Personsl Service, the Proof of Publica-
tion of Summons, and Affidavit of Percy P. Brush, ome of the
attorneys for petitioner; +that more than twenty (20) days had
elapesed since the personsl service of sald Summons uwpon each
of the defendants shown by the record to have been personslly
gserved; and that more than sixty (60) days had elapsed since the
first publication of Summons as to said defendants served by
publication and prior to said 20th day of November, 1920; and

* that none of the defendants named in said Summons and Petition

had made any appearance in saidcause, except those defendants
above named appearing by their respective counsel; and that
all of said defendants except those appearing as above named

Thereupon the cause proceeded by the introduction of
evidence, oral and docdumentary, on the part of the petitioner,
and like -evidence on the part of the agpearing defendants; and
the Court having heard and considered the evidence adduced &t
said hearing, and having heard and considered the argument of "
respective counsel, and in all respscts being fully advised
ag to the law and evidence, -

The Court finds that the allegations contained in
the petition herein are true and that the contemplated uss for ;
which the ‘lands, rights-of-way, waters, water rights, overflowage

" rights, reservoirs, easements, privileges and properties are

sought to be appropristed is really a public use, and that the
public inperest requires the prosecution of the enterprise being
prosecuted by the petitioner and reguires the appropriation of -
said lsnds, rights-of-way, waters, water rights, overflowage
rights, reservoirs, easements, privileges snd properties, as
prayed for in said petition; and that the sald lands, rights-.
of-way, waters, water-rights, overflowage rights, reservoirs, -

-eagements, privileges and properties described ih said petition

and gought to be-appropriated by said petitioner are required
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and neaeséary fqt tha'gurpoaes-of suéh enterprise;
- NOW, THEREFORE, by vibtue of the premises

IT. IS CONSIDERED, ORDERED, ADJUDGED AND D?GREED that
the contemplated wse for which the lands, rights-of-way, waters,
water rights, overflowage rights, raservoirs, easements, privileges
and properties. are sought to be appropristed is a public use, and
that public interest requires the prosecution of the enterprise
being prosecuted by the petitionsr, and requires the appropria-
tion of the said lands, rights-of-way, waters, water rights,
overflowage rights, reservoirs, easements, privileges and pro-
perties described in ‘bha psti‘t‘.ion and as prayed for therein; and '

That tha lands, righta- f-way, waters, water rights,

. overflowage rights, reservoirs, easements, privileges and pro-

perties described in seld petition'and sought %o be appropriated
by said petitioner ars, requireﬂ and necessary for the purposes of
such enterprise; and

IT Is FUREHER ORDERED that the above entitled cause .
proceed to the ascertainment of the damages to be paid by the
petitioner for the properties propoaad to be appropriated 1n
the manner providea hy law,

Donq in opan Court this*?;:iL dsy“of'Janhéry. 1921.

(:u/// . JUDG ﬁjbé;ﬂ*ﬂdfﬁ‘

RECEIVED
AND FILED

Enterodl on Page-AEL L ‘AN 22 1921

" z C é ' i
VPolume. JI
CLIRK OF THE SUPERIOR COURT
S 4t é L [LASON COUNYY, WASH,
Clar
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CIN HE SUPERIOR GOUE’J OF THE STAIE OF W&SHINGION. :
IN AKD FOR MABOH CO'UNTI '

---‘...........‘.--..-..---.'------------- : _ AR _ ﬂ)

CITY OF TACOMA, & muniw-
cipal corpora.tion,

Ho. 1651
) 'smmmﬂ'r AHJJ CROSS GOHPI-EIN'E

Plaint.iff. :

GEORGE H FUNK, et ala.. :
J}afendanta.

Sy

e

Com.e now. the fullowing na.msd defend&nts. T. -W. Webb &nd
We'bh hub‘band. and wife. Go' F. Weaver, and

Wea.ver, husband and wife, J. 0. nongra.in. and

Hung:re.in haaband a.nd mhfe, W. n, 3'ohnaton and, .

_Johnst-on. hua'ba,nd and wife,'w;. O. Watson a.nd\ - - . VWatson,:

g
_husband and wite. Fred Laasaie au Administrator of the Eamte of

. Goorge Cameron, Karl To Rccae and % '_ “ Rose. huaband and

wife, A.’ H. EElla, a.nd . Ee:l.a, hu.aband. and w:lfa; B. Bs

wilson. and ° : Wilaon hus‘ba.nd a;nd wifz; Clliver :Bishop

and Gl A A mahop, kusband and wife, Willia.m Deyette and '
' Deyette, hnsband ‘and wife; Js Iz.lsutherland and

Sutherland. hus‘aand and w:.fe; ¥, A, Rnbisun and

Robison. hushand. and. wzfe. i, . F. Pixley snd

| Pixley, husbend and wife; W. A, Nobles and .. Noblesp
-husband and’ w:tfe, J. Ce HMc Kiel a.nd Mc Kiel, huabanq

and wife, Jeam Todd, Fredson and ___ Fredson, husband ..

and wife, 'and Joseph Sparr and” i Sparr, husband aﬁd.

E _ *
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wife, and by way o:f'"'sfateme'nt_ ‘and oross 'cemplai_hut. allége-;-:-‘“

1

’.Lha.t ﬂle a’oova named 7, W Wa’ob and 5, i Web'b )

are now and a’c a.ll times mentiuned herein were huaband and 'svi:t'e

and that they ®Te. tha mmers of the" fullowing deacr:tbed praniseaa_ &

simate, 13’11’!5 and being :ln Hasen Gounty, Washington, to-w‘lt'

Lo'l'. 'rwo éa); 'the saumweat q,ua.rter:er Nurﬁmeat
’ quart-er, est half of the sputhwest qua.rf.er of .
- Bection e ‘3f 7) Towashipytwenty one ), North;
Range Ihre 7 Lots Seven (7), Eight. BJ. Nine (9)
Ten (10) anl,. I.o":. Eleven (11), exeept School Cite..Also) .
. the- Southeaat quarter of.the southwest quairter; the Northe
" east quarter of the. southeast quarter and the Weat half of.
‘the Southeast- quarter. Section Twelve,: Mownskip Twenty= -
one (21) North, Range 4, West of W, M, and the North= .
east.quarter of the Northwest guarter of Section Thirteen °
(13) - '.T.'ownahip an one (21) North, Range Four, (4). Weat
'ni’W.M. G 3 . s

11 ; iy
'.I!aa.t the above named G. F, Wea-ver and : i i 2 Wea.ver"(.“

are now .and at all timea ment.:laned heirein ware husba.nd. e.nd w.l.fe, .

'a.nd tha.t ﬂney are the ovmera of the fodbowing desoribed premiaea '
“ situa.te. lying and heing 1:1 Magson Gounty, Washington, tn-wit:-_-

Lot Tleven. (11) and the South twenty five (25)
acres of the Southwest quarter of theNorthwest quarter
-of Section Fifteen (15), Tovmship Twenty one (21) No&ﬁz
Bange Four (4) West of Wa M, .

c 3 o
'mat t.he abnve named J, C, Mongra.m. and

Hongrain, e.re now and at &11 -t.imes men toned: herain were hus'band

a,nd wife and ’that they are the ownera of ﬂne Iollawing dvacri'bad

'premiaes, ait'a.a.te, lying and being in Maaon Gaunty. Waahingtnn.

: s |2 a.
toewitim _ W\un/?f 'ﬁ"’

!L'ne East half of the Northeast quarter of Bec=
" tion sixgeen.(16), Town mrenw one (21) .'Horth.
BangeFOnr (4).West of Wo My

IV

- Tat the above named W. H, Johnston and _
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e

: ,..Tahnatnn ars now and at a;i.l t.imes mentiuned _herein were husband

and wife, and tha.t they are the owners. of - ﬂw fullowing dascrihed. '
premiaas. si 'luate, lying and being in Maaon coiunty, Waahington.
"bo-wit-- 7 : y : ; % ,
LT Suuthwest qua.rter o:t‘the aoutheaat quarter of Bection
Eight (8), annahip z‘wenty one (21) Nnrth. Range Four (4)
West. W. »M. # . - : g ‘r‘-' -
, | v ST
}V‘/r E!hat the dbnve na.med W. 0. War.taon and - Wﬂtaon

re now and at 311 times men tioned herein ware husband a.nd wii'e, '

and - that they are the ‘owners oi‘ the fellowing described.premisea, ;

Bi'buate, lying and ‘be:mg in Mﬂ.aon Gountar, Washington, to-wit‘..
8 'i. THe Northeast quarter of the Hortheast quar-ber
of Section Sixteen (16), Township menw one (21),.
North. Hange Four - (4 J Vest af Vo M, T s
!ha.t the ahove named Frad Laasa.ie is Adminiatmtor of -
the Esta—te oi‘ Gaorge Ca.meron and thﬂ.t the astate owns ﬁ;e follqw-

ing descnbed premiees, aittuate, lying a.nd being in Eaacn counfy.': _

V'Wa.shington. te-»w:t t'- -

‘Tiots Five.. [5), 8ix (s), Seven (7) apd the. Sou'!:h

- half of the Southwest guarter of Beciion Fourteen (14) -
»- Alsw. the East-half .of. the Southeast quarter of Seciion
-« Fifteen (15) 2il. in Townahip uwenty one (21) yo:th, *
" Range’ Four, .Waa't of W. M, .. : i :

l® iz .
‘ ,'_- That the above namad Karl 'I'. Rose and

Ruae are now and at all times menticned herein were Ims'band and

bwife and that thay are the ovmers of t‘he ﬂollowing deauri‘bed '

premisss, aitua.t e, lying a.nd ‘being in Maaon Counlyty , Washingtan.

t.a-’wit'-- R ) ;
" e South palf of the Southeast quamter of R

seven (7), ‘I\OWn'ahip Eweni;y one (2) North,Range Four (4)
WeatafW.E, i e Y

-5-{ '
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Ehat the above named. A. i, Eéihs and g Eella : &

are. now a.nd at all: times mantioned herein werehua‘ba.nd a.nd wife i

" and: that they are’ the ownara o!‘ the following deacr:l.'bed premiaea.

s&, b.;g_te,_ ying and fbeing in Ma.aon County, Washingthn. to-wit--

. 'ma West half: of -the Horthwest quarter of ﬁaa ,Jiorfh-f i
, eaat guarter and the west half of the southwest quarteér P
- 'of ‘the Northeast quarter; the Northiwest auaxrtew of the
‘Northwest quarter of the southeast 'quarter of Section Eigh-
i ,;.eeré, gownaﬁip ‘Twenty one (21) North, Range, Four (4),
" West o . L

-:x )

mat t.he a‘bove named R. B, Wilson a.nd ' _' _ Wilsod .

e are now and at all t;imea anen tiuned herej_n were hus'ba.nd and wifa

a.nd tha.t fhey are the owners of the follcw:ln.g deaeribed prem.iaea
aibzata, ly:mg and 'being An’ Mason coun‘t;y, Washington - to-vu:'

. Tne Boutheast quarter of the southweat gquarter of .
Section Eight (8), Township Twenty onn (21) Hort‘n. Renge ..
Four (4) Weet V. .H, o

X

r

Ema-t. the ‘above namerl O:Livar Biahap end

:Bishop are ‘now apd at all -himes nentioned hare.’m were hnsba.nd a.nd '

| to-wi t:-’_A :

w:.fe and that ﬂley are ‘the owners cf t.he following. d.escr:l béd
premlae, ui_vtaate. lying and 'being in Mason »county, Wg.nhington ’ A

=3 l'he Eaat ‘half of the. Seutheast qua-rter lying Bou’rh
of the SkoKomish River, except west b-chains thereof and -
> axcept &fe west 208,7 feet of pouthi 364.6 feet of. eagt

© 15-chains of East half of the Southéast gmarter, Se«ctian
Eight (8) Township Twentar one (21) Forth Range Four (4) -
. West of w. ;- _ 4 o

XI

’mat 'the E’bme named v;;l&lia.m Deyatte a.nd

‘ Deyetta are ‘now and a.t all timea mentioned hereim were. hua'bs.nd e.nd

"1 wife and that they are the ovners of fhe following describ&d pra-

msaa aimate. lying and being in Mason caunty, Wanhinston. to— ~
-.4- & : ' :
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' wittp-;

'me Weat half of the Northwest quarter of the Nnrﬂa-v ’
east duarter of Section Sixteen (16)" Township Tn'entv-
~one (21) Hor‘l’h, Ra.nge Four (4) Wes: v, M. ; :

- -

, : _X.II
'Jha.t the aboveenamed J . L. Saiherland aml

Sutherland are now: a.nd at all times ment:loned herein were hns‘band .an

"'a.nd wife and that . they are Ahe . ownera of the fu:l.lawing deacribed

premiae'B, simate, ying and 'being in Msaan County. Wa.ahington. : i
-m-wit-- g : T

i 4 ‘Beg:.nniug at the Bouthweat corner. ofi.-the aeutheaat ;
. querter of the southeéast quarterl run thence éas} om’ g & F
. séuth line 6 chains; thence north to Skokomish Riverj " ..
‘thence following tiver in westerly. direction to west
*1line of Hortheast quarterof.southeast quarter, ssid
section Eight, run thence south on west line. of East
half of poutheast quarter to place of beginning Tonw
taining 13 acres, more or ‘leBB, Section Eight, Towne >
ship .Wenty one (21) Worth, Hange Four (4) West W. IL. i

.xn: =

. ﬂha.t 'I;h% a‘bcrv‘e nauned I'. A Ro‘nison and.

Ro"bison are now and et a11- t'lmea mantianed herein ware hns‘nand and

wife and tha.t t‘ney a:'a fhe owners of fha follawing descnbed
' premiaes, ai‘mate. 1y1ng and badng in: Maaou C{bunty, Wa.ahington.

F ta-wit-- o "

Lots ‘brrenty two snd twenty.three (22 and 25) in Section .
- Fourteen (14) Townshdp Twenty One:(21) Norti, Range Four
4? West We M, ALSO Indien Lots Three, (3) four.(4), five

and ten (10) in Bection Twelve (12). Toﬂ‘nshiy twenty
‘ones (21) Horth. Range Four, West V..M. .

m: "."':'

'mat t‘.he aboves: named M. F. Pi::ley and :Pi'xley-

are now and. at a.ll timea mentioned herein were hus'band ‘and wife ‘,f '

a.nd that they are the cmnera of tha followi ng deacri‘bad preﬁaas.

aimate, 1y:|.ng and being in Mason County, Washingmn. to-wit:= -
edve

Tw
Lot One (1) in Block FHihih# (12:? in Townsend's Additi&?
to Unian Clty, Mason County, Waahlngton.-

D - . 5 A : I
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T . 24 _ -
= 'Ehat the above named V.’ A No’blas ehd .~ Nobles'
are .now, and at alll times mentioned’ herein were husband and wire '.
end t.‘na.t 'chay are the ownera ni‘ tha full:nwing deacrlbed premisaeas:
‘aimate. 1ying and ‘baing in Es.aon count_v, Wash:.ngten. te—wit'- #
The. Norfhtast quar:ter 'of the southeast qua.rter of Bece . .

tion Fifteen (15) Ibwnahip Twenty one (81 North, ‘Ha.nga
-Four. Wast W Mo - : . ‘

" ‘mat #i¢ acbve hamed J. CJ Mo Kiel and'__- Mo Kisl
,ar"e-‘ now and at all “times mentEoned fné:‘ein werée husband and wige -
a.nd tha.‘b they a.re the- ownerl of the fodlowing ,ducri'bed premiaea
%Qdmata. 1ying and being in Ma.san count;v. Washirrgton, to=wi t:=

Go‘remment Lot Eleven (11) lying nar{'h of ﬂ:e main
e‘hannalof the Skokomigh River, o

XVII
‘mat tha above na.med Jean Todd Fredson s.nd

Fredscm are now e.nd at all times mentioned herein were husband and
‘wife and t.hat they are the owners of- the i‘ollcwing aescrﬂaed pre-l >
mises si mate. 17135 a.nd baing in’ Ma.son Gﬂunty, Washington. to-
: me West half af the Horthwest quarter of th.e Nnrthea.at .
‘quarter of Section Sixteen, (16) Townahip menty dns (21)
N’nr!ch. Bange Four: {4) West W. IL B B

| "mat the abwe ‘paed Joseph ‘Sparr and’ ' _I sparr '
‘are now and at a.ll -bimea men tioned herein. were husba,ndd and wife'v._ ¥
&nd tha.t 'they are ’che ownera of ‘the following d.escribed premisea -
o s:l.‘luat.e, ly:l.ng and ‘being in Ea.son County, Waahingtcn. to-w;t -
A part&.on of Indian Lot Eleven ¢ 1%), Gnvernmenﬁ Lot ;
. Five (5), Bection Twelve (12) Township Twenty one. (21)

North, Range Four (4) axcapt a portion sold to Frank .-
; I‘redson. . 3

ﬂhad‘. in addition to the d.a.mbea to -the ss.:l.d aeveral

‘
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' tracts. nf' 1and csused by the taking of the ri'p'ariah righits fhei-ef'rm _

‘ E',by reason of the proceedings on the part of the patitionsr wa.ch and

all or aaid tracts are greatly dama.ged e.nd affected there*oy and the

feir market value of the same depreciated hy reason of ﬁha menace

"Aaf the dam . proposad to be erectEd by the petiticner and plaintiff

herein. a.nd the impounding uf ﬁae large budy of wa-her proyuaad to be

: 1mpounded ‘by the said petitioner and pla.intiff and tha conseqnert

,damagea of 'the prem;l.ses ef these de:t‘endants 'being inunda.'t-ed a.ntl
'fleoded thrcugh the chanaa of the aaid, damwashms out a:r.' the sa.id ;

1mp0undad wataa‘s 'breaking fhruugh and. a.round ihe p,ropoaad d.a.m of

j petitiener er plaintﬁf and escaplng from said i mpound:.ng 'bas:lh

- and ﬂeoding the prem,iaes of fhese defendanta and- dozmg great

: da,mage ﬁmretn a.na 'Dy reason of ‘l'hB ‘fear of auch escaplng of wa-ﬁer

from aaid 1mpounding batin and ‘the fear nf resul t:lng indury tothelr

\sa.ia severﬂ.l traata of 1and above deacr:.bed 'Ihat tha mensce af aaid.

:'prnpoaed dam and. 'Ehe aaid prupoeed pro,je ct ha-s and does grea tly de-

praciate the fa.ir market value or the aaa.d pmperﬁy of thasa d.e-'-

.' r&dants hy ::easun of - the i‘ear and s:pprehens:l.on oi‘ tha wa.ahing outr

.of aaid aa.m ox the aaeaping of ‘said imponnddd waters around. the aaia,_':"

'dam and tha inundqf:.ng and flooﬂing of their aaid premises. afure-

said, _‘
f:xv’” /4

ﬂhat the anxi aevaral t:‘acta of 1énd abpve descrihed are

- 'l‘lv_

mite.ble and used for agricnlmral purpqsas and 1:le in the 1ower

_'ana.o:f a narraw valley cummencing at ma nmuth o:t‘ & narraw canyOn &

of t.he ﬂorﬂa Fork of the Skokomiah Hiver in which canyon the plain-
tiﬁ‘ and pet:.tioner propnses to erect its .dam ‘behind which da.m a.nd .

- up the. said Horth Fork of aaid River vull be impounded. a great and

vast $ody of. mter < that the natura.l and only outlet oi‘ said vratera

is through the éaud conyon and val'.!ley ‘and ever the. sa:.d above de- .

) n‘?u 5 ® . e ~
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deacz:ibed 1a.nds of t‘neaa defends,nts. : -
'Iha-t ‘by reapgon of -l-.‘na storage of aaid Wa,te:‘s so simteu '

. with raference %6 . the abwe described le.nds of theae defaadanta

'l'heae defdndants and any perscna purcha.aing or ocmpying la.nds inl"
laced . 5

. the sa.id valley are in cnus-tant fear of :.mpending disaat.er 'by

‘ -“__rea.son of the atomgaz nf aaid water and. a.pprahensian of - da.ma.g a

‘-_i‘rnm flowage or o:f the- da.m or stora.ge baain and the esoa.ping nf '

' wa ter ‘therefrom with tha posai’ciliw of deatruction ‘of the pro-

P perw of t.‘aese defandants, together wifh loss of 1ife of. the in-' :

. _ha'bitanta z'esid.ing thereuz sa that the property of these defsudants =

-._ao Bi mate has "becoms undaaira’ble and unmarketa‘ble and the fsir

’.ma.rke'h valne thereof grea tly deprecisted.

™

-, _ 1T %f
Emat each and all. of said mcts nf la.nd 1:l.e contiguoua

to sq:l.d Skokumiah River in *rhe aaid '&alley lying below the eebyon

;in whzch ‘l‘he pe. titioner praposea to erect ita -dam and. ha.ve va.lua.‘hle

riparian rlghtn apertinent thereto by reasan of the flmsge or the _

) said River alonga:.de their several t.mc'bé oi’ la.na.

'm&t the fair markat valua of thed.r se.id premsea will.

"~ bel and are greaﬂy depracia.ted by reasen: of" “the pz‘aposed ta.king

--.",;:‘away of. 'fha ripm:ia.n r:.ght.s therefrom whiuh att.a.ch te the whole and

. every pa.rt of their said above deacri‘bad premisea and which taking

of said wa ter will depri-ve said p:smiaea of all thair riparian
rights including 'l‘he 'benefits that annually acame theretn ‘by
ﬁir-tue of Bu‘birrigation from the aaid river, - '

I WHEREFOBE, thay pray the G,ou-rt:-f
1& . Tat they ve awarded compensation for any s.nd all damages

of avery kind and namre whatseever t.ha.t‘will accrue ta their said
'.___-‘ ,- ._..:-86- . : - - 2
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F RECEIVED

properﬂes 'by raa.aan of the dcing of the 1‘hings ‘to 'be dane 'by the '
pla.intiff and petit:.anar as. alleged in the compla.int and the ; -

' :matters ‘and’ thmga alleged in ﬁzia §tatement and crcss-amplaint,{ .

- For theu' ¢osts and d.isbursementa of it herein. ' 3
D B For such n'ther and furtherrrelief as shail seem meet in'
'the premises. : .

o ,.” A 5 '
fanda.nte.

SAND FILED :.j,', ‘
JUN! 1921

" OLEMX or‘rusg’grzmon GOURT. =~ G3iE, o

MHSON COUNTY, . ’IHA H.

W«&%“/&Lw- e’
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IN THE SUPERIOR COURT OF THE STATE OF WASHIWGTON,
IN AND EOR MASON COUNTY, .

T =\ |
mt_micipal corpa_ration,

Plaintiff,

—-V8m \ ‘ ' No.llﬁﬁl
PETITIOHV IN INTERVENTION,
GEORGE H. FUNK, et al,, ‘ &
’ /
Defendants.

=

Come now T. G, Garrison, and Ge.rriabn, husband and
wii‘e, Blanche B, Bell and Al L. Bell, wife and hus'band Fred R. Bell,
and Mayme Bell, his wife, J. Ernest Faton, and Ea.t.on, hus-
band and wife, Harry Deyetta and __ " Deyette, his wife, Vietor
Roberts and : Roberts, his ww:.fe, .George N, Adams and :
Adams, his wife, Gha.rles Fisk and Fisk his mfe, John Hawk

and Ha.wlc his wife, William Morris and

Morris, his w:.fe, Joshua Jemiaon and Mattie Jemison, his wife, W. A,

Hunter and : Hrmter, his wife, Teofil Rickert and—Helena

Rickert, his wife, Robert N. Johnson and Johnson, his
wife, Ed o'Heren and ; 0'He7r\en, his wife, Henry Barrett
and :Ba.rrett his wife, William'Mc Dowell and

ﬁc Dowell, his wife, will H, Péterson and Pétersonk

- his wife,. 0. T, Aubol and Aubol, his wife, John Edmiston

and ; Famiston, his wife, Hugh Brydon and

Brydon, khis wife, George W, Dixon and ‘Dixon, his wife,
Mery Adams and ; g Adaus, her husvand, Jesse Kif¥kland end
Eirkland, his wife, and B, C, Willey and o

Willey, his.wife, Warren Lincoln, and _ . Linceln, his wife,
Edwaffd A, Harris and Harris his w:‘:_'i'e, Charles W, Maso
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and ; - Mason, his '_cv;ii‘e, J, Ge Haller and

Haller, his wife, I. N. Wood and : Wood, his wife,
and petition and represer_i‘_b to the Court as follows, tomWit:iw
I .
~ That the above ngmed T, G. Garrison and _____ ___ Garrison
are now and at all times mentioned herein were husband and wife
and that they are the owners of the following described premised,
situate, lying and ‘béj:ng in Mason County, Washington, to-wit:~ v
The southwest gquarter of the Hor‘lt;heast quarter, the
Northeast guarter of the Northwest gquarter, the Southeast
quarter of the Worthwest gquarter, the NWdrtheast quarter of
the Southwest guarter, the Boutheast quarter of the South-
west quarter, the Northwest quarter of the Southeast quarter

gll in Section Seven, (7), Tawaship Twenty one (21), North
Range Four (4) West ofW. M, B

I1 )
That the above named Blanche B. Bell and A, L. Bell are now
and at all times mentioned herein were wife and husband, and that
they are the owners of the foll owing described premises, situate,
lying and beéeing in Mason County, Washington, to-wit:=
The West half of the Sduthweat quarter of Section Fifteen
(15) and the South half of the Northeast guarter of the South-
east quarter of the Section Sixteen {16) Township Twenty one
(21) North Range Four (4) West of W, M,
III
That the above named Fred R, Bell and Mayme Bell are now
and at all times mentioned herein were husband and wife, and that
they are the owmers of the fodlowing deseribed premises, situl;.te,
lying and being in Mason county,_‘ﬂashington, towwit =’ .
The. Southeast quarter of the Northeast qua.rt;er, except
seven acres conveyed to Jean Todd Fredson,, recorded in vol,
36, Deeds, page 515, records Auditor's Office, Hason County,
ALBS0, the North half of the Northeast guarter of the southw
east quarter, all in BSection Sixteen (16),, Township Twenty
one (21), North Range Four (4) West of W, M,
, v
That the above named J. Ernest Eaton and Baton are

now and at all times mentioned herein were husband and wife, and that

-2
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-ﬂ:éy are the omers oi’ 'I;he followmg desor:.bed premiaas. aitna.te.

o lying a.nd ‘being in Masnn Gounty, Washmgtun. ta-wit

< An undwided one ha:l.f of Lot ten (10) and the
.“North fifteen (16) acres of the Southwest.quarter of:
". the Northwest guarter of Séctlon Fifteen (15), Townp
ship Twen ty one[21) Nurth, Range qu- (4) West of w. M,

ﬂha.t the a.bova na.med Harry Deyatta a.nd &

“Deyette are now and at all t.imes mentiﬂned herein were hus'band and
"w:l.:l‘e and that ﬂiey are tha ownars ‘of The folloaving deséribed pre-
mises, siw.ate 1ying and ‘baing im Ee.son Gounty, Waahina:lt;on, to»wit.-
e pad '.{b.e West +h:|.rty a.cres of the southeast- arter of"
Al Y ‘the Northwest quarter of Section Sixteen 5;16 Township
menw one- (21) Nort, Banga Four (4) Vest We Mo
"1 tT :

- e

B Y T !Ih&t ﬂ:.e above na.med Vtctor Roberta and
’ Ruberts are nnw and at all t.:unea mentionad herein: were h;usba.nd and

'wife and that 'they are the nwners of the follam.ng deacribed pre- ‘
misea aitua.*&e. 1¥ing and 'being in Ha.son Oms.nty. Wa.shington, to=wi ti=

Z' 'Ihe West fiftaan acrsa of the. sauthwest quarter*-
P ~of . the Northeast qua.rte:c. .and the East ten acres of the
% -Sontheast quarter of the Nortawest quarier of Section
© - -Sixteen, (16), .Township Twenty one - ?21). Horth Re.nga :
" “Four (4) West of Wo Mo~ :
TS e B

':-”_ 'Iha'b the B.'bove namad Georga Adamgr*and

‘Adﬂms are ncw and at all t:lmea ment.loned herein were huaha.nd and .
' :wife. and th.a.t they a.re ‘the” cwnera of the following deauri‘bsd pre= -
“-m:.ses, situa.te, lying and 'bemg in Mnsbn Cauntar, _Waahington. to- &

ity e

L A Twelve and & half [12&) acres in Lcta Tﬁ'alve (12)
"' . and thirteen (13).Section Eléven, Township Twenty Dne..
* ‘(219 North, Range Four, West W. M, beg. &t ‘the south~-
‘west corne#, ranning twenty chains east' thence 10 chains
'~ north; thence 5 ohains west; thence to. point of beginning.
AI-SOI.Dt eight (8) or the Sothwest qarter of. the Southwest
‘qua.rﬁer of the. Norfhweat qug,rtar of Sec{'d.an Twalva, {12)

“Bw. s ;
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D H
-....‘

s "".t'ems‘.h.:lp twenty one@ ‘Horﬁz, Range I‘eu:r: Weat W H. BXw . o :
+ cept’one (1) mcre thereof vonveydd to’James by deéd res
--'-.‘“:_oorded :ln Vol. 53. page 486, Mason county Deed Records. '
! '=1FIII' ) . 3 ‘:, ‘ »'1_!‘ .'

ks o o

' SRR AR, P DL
._,—-._,, IR

ﬂ.'aat the above named Charles Fisk and

3‘151: are nnw and a.t all timeﬁ memtl.ansd herein ware hua'ba.nd and.

wi:f.‘e. ana. that t‘nay are the omars of the foblowing: daacri‘bed pre-

: _vrit'- i

.--miana sima‘t.e 1y1ng a.nd 'being :m hason Gounm Washington. tq-' '

wi'tza- ‘_"". ; ; _ B oo ;
B R ‘Mg sout.h h.alf of tha norﬂawest quarter of the Nnr‘t‘hwest
.,;quarter of the Northea.at quarter of Bection Eleven, (1) :
., Township Twenty one (21) Worta, Range Four, West of We M,
‘--except weat twenty (20) feet for road. : _ H el ey
e Ix ;

d!aa.t the abnvecnamed .Tohn Ha.wk and

'_".Hawk are now and a‘l:. a.ll timea mentiened ‘herein were hua'band and.
) '.'_wife, and that ﬂley are the c\mera of the fqlimng descri'bad pre-
"misea simate, 1ying and ’being An Msson county, Washington. fa:-. .

i b me Sowth twenty six—2/5 acres of the Weat 53-1/3

,-‘.acrea of -the North BR1f of the Northesst quarter of . - = -
“Section Bleven (I1) Township Twenty one (21) Norta Range -~ - |
-Four West W.  M,, 8lso the West half of the Southeast . . o g B g
quarter of the Southeast quarter of Seutheast quarter or v

vtrdgt #7. and tract #3, both-in Section Twelve (12) Town- . . -
'ph.ip denty one(Zl) NOI‘ﬂ'.‘I. Ra.nge Four (4) Waat of V. h!.

o r = EEgr

mat the . a.bov. named William Hnrris and

' '-"'Marris are now and at alll timea mentioned herein were huaband andr

5 Iwife, and t.]:at 't.'ney are theownersoof 'the following deacr:lbad
_premises, siw.ata, 1y :Lng and heing in Iﬁaocn Cc:unw, Wa.ahingtan. N ‘

to-wa. t Hagl

Z Lots nina (9) anﬂ twelve (I2) and the smtheaat )
;quarter of the Northeast guarter ofSection Fifteen..(lﬁ)
; Townahip zwemy one (21) Range Fpur (4) wasf. of Wy M. &4

‘Ihat the above named .Toshua. :remison and Matﬁ.e J’emison
17 9 7 : " FUNK 000308



€ g
a.re now and at all ts.mEs mentioned here:l.n were’ husband and wifé
’ and that they are the _owners of 'the fallowing described premises.
si tuate. 1ying and bamg 1n Ma.son Gnunty. Waah:.ngtnn. touwit.
me Northeaat ?nart.er “of. ‘h‘ne Southwest arter of.
SEc:tion Bixteen (16) Township Twenty one (21£)1uHorﬂz )
Range Four (4) West of W. M, W
A . ; XII“
'mat !the a‘bove named w. A. Hunter an«a

¥ .Hunter are now &nd at all t.imes Then t:Loned herein were hua'band and
) wife, and tha.t thay are the ownera of the i‘ollowing dasori‘bad ;_Jrs-
: mises, si tuate, 1y:.ng a.nd be:.ng in Haaon couniar, Waahine;ton. ‘tao-

witis . : . : , B
ﬂhe West ha].f of the Ho:thweﬂt quartsr of Beetioh-

Sixteen and” ‘thé East half of the Northedst gaarter and’
© pouthwest quarter of .the Hortheast. quarter of Sectiom! - -.
. Beverit een (17) @llii Township Twanty one (2!) Horth, .
Range Fou:r 4) West of W. H ; r
D _ xn-'_ w i = _
‘ ﬂhat the a.'nwa named Teoi‘:.l Rﬁckert a.nd Helena Rickart
. are now and ar‘c. a:Ll timas men tipned herei‘n were hus‘band a.ud wife, _
'a.nd thﬁt ﬁley B.re tha owners of the fullowing deacri‘bed preinises. :
sl m&te, 1ying a.nd being in l&ason County, Waehlngtcm, tO-wit'— i

'.mex Horthwest q_ua.rter of the Northwest quarter and’
- the Southwes't guarter. of the Northwest quariter of Sec tion e
‘Seventéen, Township menW‘oone (21) North Range .'E‘our, Hest
afW.M.‘I,“_,, AT L mni - SN I
R Sl AR
'ma.t t‘ne above named Ro'part N. Johnson a.nd '

- 'J'ohnaon ars now and at. .511 timea mentioned herein were hus‘band a.nd
'wifa, and that they are the owners of the. following desoribed o :
E _premiues. B:.'h.tate. 13?:Lng and 'being; An Mason chnty, Washington. 'bo-_ )

§ - The Hnrthea.at quatter of the Norﬂmeaat qua.rter, Sec. l'?
Township Twenty one (21) North Ramge Four- (4) Weat of We. X,

w1t:-'.. :

- - e

v
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) JEIV ; :
'mat the s.'bnva named Ed. 'Heren. a.nd

'Earen, are naw and a‘t: all times mentioned harain were husband

‘and wife. ﬂ-nd tha t they are the owners of ‘the i‘ollnwiug descri‘bed

Y premlaee, .Bi taate, lying and being in Haaon Gounw, Waahiné‘bon.

' ta-wi t'- '.':'-‘ s

'me Eaat half cf the West half of the s:mthea.st q}aarter of
.the Northeast quarter, except right of way, Seotion Eighteen
(18} Township !ﬁrentw one (21)Norﬂa, Range Four (4) West W. M,

!hﬂ.t the above named Hanry :Barrett and

_Bsrrett a.re new and a.t all times- menti(bned herain were hus'band

: and mife. a.nd that ﬂney are the nwnera of ‘t‘he fallnwing dascri‘bed. £s

“: _premises, aituate, lying and 'being in Hssen ﬂounty, Washingtan, :

-wit-: ‘ . ’ t.\,‘ et

','rhe Horﬂneaat quarter ‘of t:no northeast quarter of". Saction
. Eighteen. (18), Townahi,p mwent.y one (21) H orfh, Ra.nge
Faur, West W, m. e - ) £

- b .
s b

!Eha.'b 'the abave nam.ed Willmm Mc Dowell a.nd W

s Hc Dowell are now and a.t. all time.a mﬂnt:l.onad herein were hnmﬂ:and

_'and 'm.fe. and ﬂaa.t they e.ra the OWners . Of 'I:b.e following described

T premiaea, s:ltua.te, lyhlg and being in Ha.son county, Washlngt.on,

* towi 1

me Norﬁ:weet qua.rter of the southeast quarter and at&:ip .

i - 100% feet by 35 rods, in Nrrtheast quarter of Southwest’ quarter

“- .and about -} acre between above land and tie CountfyiRoad in" the
© " Bouthwest quarter of Northwest quarter, 311 in . Sec. 12, Ep.zl.

- 'North,Range 5, W.W.M, XVII . .

!Ehat ﬂae ‘above namad will H. Pe terson and

Pe terson a.ra now and a.t all times mentioned hereln ?-'ere huaha.nd

‘and wii‘a and t‘nat ﬂney are the uwnere of. the :ﬁnllowing deacri‘bed.

, "5".. > _ _
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premsea, simabem 1ying and- being in’ Maaon cpunty. Washington.

tonwitu- : e ’ "

351 3(300' :Ln Southea.at cornerof West half of the Hor'th— :
‘east quarter of the) Suuthwest quarter, East half oft’ south-
- -easd quarter of Xorthwest quarter and Bast half ' of Northeast: .
- . guartsr.of Southwest quarter, except .060 acres, A tract’ 1041 -

'+ X 1251 adjoining Céunty Road in. Southeast quarter of south-. ..
eastguarter of. Southwest quarter, all in Section Twelve (12)
Tomahip Twenty one (21).‘}%%'&1 Ba.nge Five (5) Weat LA l[.-

’Jha.t the a‘bove named 0. T Aubol and 5 Aubon il

: _Aara now am:l at 311 't:lmea mentioned here:l.n were ’hua‘band aml —
'.wife and tha.t t.'hey ‘are the owners of - t‘he following deauri’bed R
premiaea. 51 t;ate, ]qring a.nd ‘being in Ha.aon Gounty, Waah:l.ngton, ‘
| 'tonwt'b:'-; B : :

!lhe sou th half uf 'the nutheast quarter: Soumeaeﬁ quarter
-of Southwest quarter, except 104" X 1251 and except dbout
one~half acre, all in Sect.ion Twelve (12), Township' Twentfy- .-
- one (21), R HEHHEHERH Nor'th 'B.a.nga Five, Weat W. 1.8

]CVI?

‘Ihat the above namad John Edm:.sd:on a.nd. .

Edmiston. are nbﬁaand at a.ll ﬁ.mea mentioned herein wara hua‘band
i e.nd wife and that they are tha ownnra of the following daacnbed';‘,

:premiaes, ﬂitua‘be, lying a.nd being in Il’aﬂon County. washingtanp v
toswi s “

EL'ae north ha.li‘ nf the southeaat qusrter of Sentinn Eléven
"(11) Township: fﬁrenw one (21) North 'Bange Five, (5).,%51—.

..! ;..‘_ AR Bk, 2 e A .' e ”~ - B : i e OF -,,
T e T R 0 BTy 5 : o
=T H . Nicw

.. - 15 .
'mat the a‘nove named Hugh Brydon ‘and

Brydnn a.re ncw and at all timea mentioned herein were hua‘band

and w:Lfe and that they are- -tha omers of the following deaoribed i
1 pramiaes, . gl tuate. 1yingand be:.ng in Ha.son county, Wa.ahmgton. 4
'to—wit:- ; ' ;

w5
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n".'

™e' Southeast quarter of.the Northeast guarter and about
i one third acre in ‘the Northeast corner of the Northedst -
".. quarter of .the southeast quarter, all in Section’ ten ‘(10)
: 3 Townahip ~mren1-.y one (21) Worta Range Fiw;'e, (5) West W, n

L "_EI, F

. T™at the above named Gaorge W Dixon a.nd L s

ik

':D:I.xon are now and a.f. all’ times men ‘L‘icnsd herein were hus‘bsnd

' and wifd a.nd that they are. the ownera of ﬂze following descri‘bed

% T

-".:premiaea. sltuate. 1}'1:13 anld being in Ha.sun Coun.fcar, ‘Wa-ahihgton,

ta—wit* ) _
. 'Me Bast half. of the sbudibant qwatter of the Nordnw - .

"-w’est quarter, in Séction Seventeen Sl’?} Townahmp v B mg ®

'.'L‘irenw one (21) Norta Ra.nge Four (4 Weat l[,_ G w .y ke

- .

“XEIY -

ma.t the a.hove na.med Mary Adams a.nd ) nﬂidama'

are na‘w a.nd a.t all imes mamt:l.onad herein were w:l.fe a.nd. husband

. -and that they are the wwners af the. following descri‘bad premises

_-si mate. lylng and he.’mg in lnasen Geunty. Wa.shingtbns ‘toswl tr -

“ g endt Byt of s sou mwisd qomriar, of Seoflen
- Eleven, Tuwnship twanw one: (21 North Range:Four,
" West W. M. : : " o

k , i ZEIIT" o
mt ﬂ:e E.bove namod Jessecmrklanrl a.nd ;

) Kirklapd are now e.nd at all times men tioned herein ware hus’aand

' -and wife, ‘and that 't.hey a‘:e ﬁhe ovmera of the" fcllowing deecrihed :

E premsea, ai‘&uate, 1ying and ‘being in Maaon chnty. W&shiﬁgton,-

t.o-wit- B T '
The North half of t’na s::ufnea.at quarter. except 1/3 acre

to Hugh Brydon and except a tract 4 ch. x 2 ch. along the Nort
. ".,Line.of North half of the southeast quarter, Section Ten (10, ' .
* “mownship Twerty one (21) Noxrth Range Five, West W, M, ALSQ,
. Northwest quarter of Southwest qnarter. pf sectian Eleven {11}
.. Township twerdy one (21)s Negth,## Range: I‘:wa (5) West We !x,
1801 ’ FUNK 000312



_ L XXIV
mat the a.bove named B. - Willey and ‘Willey

Y. aré now and a.t all - times mentinned herein were huaba.nda:d vn.i‘e,

_and that they ara the cwnez's of ‘tha iollcwing descri'bed premiaea.

sxtua.te. 1y1ng and being in Ha.mn county, Washington. .tn-wit' ;

[ me souﬂzweat quarter of the Harthaaat quarter and
‘the Northwest qua.rter of thé Southeast quarter, excepta = .
~five acre tract in Seotion Eleven (11) Tomship Twenty one 3
(21). North Range Four, (4) Was.t of W, M,

Elkm.t tha above named Warren Lincoln and . L:I.ncql.n

are new and a.t all timea man-tiuned harein ;prere hua‘band and wife,

: andtha.t they arefha ownera of -the i‘ollmr% daacri‘bed premigea,,

aima‘be, ly,ing and being in Ha.snn county, Washmgton, o—wit'

" The” SOutheaat uarter of the Scu-mea.st uwarter of §
Section. Sixteen (16) Township fwenty one (21) North Range
Four. West. of W, H.. ‘ L i % g 2

: P < . p _
ﬂhat the a‘bove named . E“dward A, Harris s.nd ﬁarris

- are. now a.nd a.t all timea mentioned herein 1were huabandfand wife,

and ‘Eaa.t they are ‘the owners of the i‘olleﬁing dsacri‘bad pre.miaes,

.ol tmte, 1y1ng az;d ‘be:mg :ln E&aon Ccnunw. Wa.ahington. to_-wi ti=

i ; JUW'II . .
'Jhat the e.bcve riamed Giaries W Mason and L Mason

' are now and at all times mentioned herein wera hus‘ba.nd. and wife.

) a.nd t..ﬂ-’t 'chey are ﬂae owne:.-s of the follnwﬂng desori'oed. prem:uaes,

situa.te. 1yix‘n@ a.ncl baing :}.n Ha.aan County,, Wa.nhingtcn. 1 -wi‘t:- v

¢ g 2 me Bast 24.75 acres of the Sau'lhwaat gquarter of tha :

" southwest quarter of Section Nine (9) and also the South.
-8ixteéen (16) féet of . the West 15.20 acres of the sald soulthw :

welly quarter of the.southwest guarter of sald Section Nine (9)

% ,Alsa a’ tract of land sixteen (16) feet square in the southeast

¢ corner .of 'l'.he southeast quarter o:t‘ the sout’aaa,st. quarter of .

B
-~ .
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'of Section eight (8) and also a strip of Xand alxﬁeen
(16) feet wide from. the last above described South. tra.c:t
- 1o the County Road in the Northeast corner of the North= .:
.ioi east quERker of - the Nortuézst quarter of Section Seven= .
“ ‘teen.(17) -all in !I'.'ownship Twenty one (21) North Range
Four, ‘West W. IEI. ; e Ew

o ':nm'n-‘- "ol P
!.‘ha.t the above na.mad J. G. Haller 'énd :

Ea,ller:.:i_ g

'a.z'e now a.nd at all times mentioned herein were hus'ba.nd and mfe.

. " and- that fhey se t'ne nwnara o:l' the fellowing descz‘ibed prmisea.

aiﬁamba. l:ring and ‘being in Haaon Guunty. Washington, tomwl b1 <

Tract three (5) Lot Two (2) Section Twelve (12% and the .
" West half of. the ‘Bagt half.of the Snuthwest quarter. of

:the Southeast guarter of Section - ;' 8ll in Township -
‘Twenty.one. (21’ Nor‘&x, Ra.nge Four, containing 12.65 acrea
rmore 0T less, . P

'mat ﬂze above named I, N, Wood a.nd. e Wuoﬂ"

“are now and at all times mentionad herein were !maband and vrife, ’

' " and’ that they are fhe mera of . the fullowing deacribed preﬁises. .

si b.xsta lying and ‘being in Hason Counw, yl‘uahing'ton, to-wif.

'.ma Weit half of thesNortheast quaz'ter of the Norih- T
© . west guarter. of Section Beven (7) Townshiyy Twenty -
one (21) Ira:"t-h Ranga Ehrae (3) West ¥, XM, .

-.-’. 2 coret

-10-" . . gk
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¥ ma.t each and all of said tra.cta are greatly damagea 'by

_'-_"‘ﬁhe pruneot of the petitmner or plaintiff herem 1na.amuo.’n a8 the :
d _value ai‘ f.he premises of the foregoing petitionara in interven—
" tion’ are ea.ah and a11 affected. theraby and ‘the fa.ir narke'b value

- of said premisea is deprecia‘bed 'b;sr reason c:f tha menaca and

mreat of the erection of t.he dam proposed to be arectert by the

petitioner ‘and. plaint.:l.ff hez‘ein and the impuunding oi‘ 't.he large
" body af wa*t.er proposed to be- impounded by the said patmtioner and.

plaintifi‘ a.nd the d,anger of the premisea of theae petiticnera faz‘ :

' intervention de:acra.hed above oi‘ being inunda'aed a.nd ﬂonded fhruugh
. fhe chance of the laid dam Wa.ahing out or the water of ‘ﬁhe aia
Skokomah Eiver braaking 'through am:l around the propused dam :0f
::-'-the petitioner or. pla:mtlff‘ a.nd flooding 'the premisea of mese

" .:J.ntervenara and aoing grea.t damage therato- that the menace of aaid
dam and -a.:nd praposed project has and dces greatly. depre cia.te_ 1

= the fai,r ma.rket mlue of the## aaid nroperty of these patitionars :

=" intervenﬁmn. e

I,' m":-- A

: Tnat t:h,a aa.id premiaea oi‘ intewenora are Beriously

damaged and injurea in e.heir fair ma.rket va:l.ue by reaaon of the

fac::; th.at ths su‘b-irrigation of thair landa. the same being agri—

: Skokomiah River.

"lcu!:mral Ianda. will be greaﬂy dstanora‘bed and tba.'h ﬂ:eir
,"1anc1§ will su:t‘fer great injury t.heraby by virtue of the fa.ct ﬁza."‘b
B they will 'be devozd of a 1a.rge a.mount of maisture tha.t will 'be d:e

to -the diveraian of the waters of ‘the Hor’ch Fork of the sa:ld "

e
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-'seem mead; :m t-.he ;plemfcsas.- i j{, o

XL

".‘hat the aaid preml-SEB of these intervenora will ‘be and

‘are affectad and’ damaged :ln dlvers§7and o tiésr wa.ys 'by reason of
'uithe sa.:.d prapoaed da.ming of the waters of fhe Nor’ch Fork of . the
'said skokomiah ‘River -and diverting of said: -aatera elsewhare. e

B 'JCKVII . _
'Jhat these petit:.nnera for interven tion wi).l auf:f‘er.

' and are suffering great a.ri 1rrejpar3'b1e da.magae,unleas 'thay 'ne
permitted to intervene hez‘ein s.nd. for theéir da.m.a.gcs anseaaed and
fixed by the Jury here:ln in this emihent domain procaedings.

: ‘ MII B .
'.!hat tha project of the petit:.oner or plaintiff herein

"R involvas the taking away of the ripana.n nght.s of 'theﬂe inter-
4vennrs a.nd thair said premiﬂea all to the graat damage e.nd indury ;

.,af the said premiaas.

WHERE?OM, t.hey pray ths cmrt*- T

U

1 - ™at they ‘be pemnted. to intervene-‘herein and have their

':"d.a,magaa assessed in t.he manner and i‘om preacrlbed by 1aw. tngether-

w11:h them' costs and d:l.a‘nursements of auit. '

2

2- Fﬁr such oﬁher and i‘urther raliei‘-aa to the Courteh.&ll

(NN e
7 2 ’-ﬁ”l;f&?-f‘f?
s ALLE

; }agicmey.s Tor Intervenors,

MASO{ :.D dl"f X

!
7 dos | -5 |
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IN THE SUPERIOR OOURT OF THE STATE OF WASHINGTON
IN AND FOR MASON COINTY.

CITY OF TACOMA, a munieipal
corporation,

Petitioner, No. 165t
-V - )
: ~DECREE OF APPROPRIATION-
GEORGE H. FUNK, et al,

Defendante.

. — %

Now on this 2 day of M 1923, this
cause coming on regularly for hearing upon the application of
the petitioner herein for a decree of‘appropriatibn of the
waters, water rights, riparian rights, -aaaaménts and priviiagea
men't,ioned in the petition on file herein and appertaining and
appurte.nant to the lands, real estate and premiges hereinafter
described, and it appearing to the Court that heretofore ver-
dictae wers duly rendered in‘the above entitled actien in favor
of the defendants Geerge Webb end Mrs. George Webb, his wife,
in the sum of NOTHING; George Franz and Martha Franz, his wife,
in the sum of $176.00; Thomas W, Webb and Federal La;\Bank of
Spokane in the sum of $2,260.00; Louise Cameron, Fred Lasseoie,
Administrator of the estate of George Cameron, deceased, the
heirs of George Cameron, deceased, the Btate Bank of Shelton -
and C. I. Pritcherd in the sum of $1,250.00; Hugh Eaton in
the sum of $960.00; Gsorgs F. Weaver B.::é Mabel H. Weaver,
his wife, J. C. McKiel, and the Federal Land Bank of Spokane,
in the sum of $1,080.00; Nels Jydstrup, W. A, Nebles,
Mra. W. A. Hobles, his wife, the Federal Land Bank of
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Spokane: and Joseph Vail, in the sum of §$960.00; Alex Johnsom and
Hrg., Alex Johnaon,'hia wife, W.0, Watson end Mrs.'W.0. Watson, his
wife, Fannie L. Hauptly and the Stats of Washington, in the sum of
$1,500.00; Robert Ebert, E. A. Harris and Mrs. E. A, Harris,his
wife, and the State of Washington, in the sum of $375.00; Oliver
Bishop, Washington Mill Company, & ocorporation, James M., Sweetland,
George A. Sheppard, and Luymberman's Mercantile Company in the sum
of $2,100.00; Jeanette F. Ottermatt and Lew Ottermatt her husband,
Jos. C. Mongrain end the State of Washington, in the sum of $450,00;
Jean Todd .F.'I‘Bﬁﬂon, William Deyatte, and the State of Washington

in the sum of $510.00; John L. Sutherland, Mrs. John L. Sutherleand,
his wife, State Bank of Spelton, and Washington Mill Company, in
the sum of $270.00; W‘illiaul H. Johnston, Alice Johnston, Warren
Johnston, Gertrude Johnston, Mrs. Lila Fieser, Mra. Nellie Bryden,
Herman Aherrm, Edwin Ahern, Chester Vally, children and heirs at

law of Alice Johnston,deceased wife of William H. Johnston, and
Washingtonr Mill Company, in the sum of $1,57l5:00;, BE. B. Wilson
and Bertha Wilson his wife, and the Washington Mill Company, in the
sum of $410.00; Arthur H. Hells &nd Mrs. Arthur H. Eells his wife
in the sum of $1,500.00; K:rl Rose and MM,

H. Parry Jones and C. A, Hudson in the sum of $1,8252.50; John
Hawk end Mrs. John Hewk his wife in the sum of $560.00; Char]es
Fisk end Mrs. Cherles Fish his wife, in the pum of $37.50; A. B.
Roe and Mras. A. B. Roe his wife, in the sum of $151.25; Mary
Adams and Williem Adams her husband in the sum of $500.00;

arren Dicky and Mrs. Warren Dicky his wife, B. C.Willey end Mrs,

B, C. Willey his wife, in the sum of $465{00; George N. Adams and -

.

RECEIVE]D)

AND FILED s
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¥rs, Geo. N. Aﬂ;a.ma nis wife, in the sum of §183.75; Charles Olson
and Jane Doe Olson his wife, in the sum of $526.00; Allan Bell

and Blanch B, Bell his wife, in the sum of §1100.00; T. G. Garri=-

. som and Mary L. Garrison his wife, in the sum of $2,182.50;

Marion Smart and Hrs, Marion Smert his wife, in the sum of $156.00;
George M. Diwon and Mre. Gsorge M. Dixon his wi:lé‘e, in the sum of
$125.50; Fred R. Bell and Mayme Bell, his wife, in the sum ef
$1,262.50;, Jean Todd Fredson in the sum of $170,00; Harry
Deystte and Mrs. Herry Deyette his wife, in the sum of $600.00;
Robert C. Johnson and Mrs. Robert C. Johnson his wife, in the sum
of $800.00; Victor Roberts and Mrs. Fannie Roberts his wife in
the sum of $607.00; Warren Lincoln and Blanche W. Lincoln his
wife in the sum of $340,00; Teofil Rickert and Helena Rickert

—

his wife in the sum of $1,268.00; School District Wo. 43 of
Magon C;unt.y, Washington, in the sum of $450.00; W. A, Hunter
and Mrs. W. A, Hunter his wife in the sum of $3,360.00; Blench
B. Bell and A. L. Bell,husband snd wife, in the sum of $200.00;
Joshua Jemison and Mattie Jemigon his wife and the State of Wash-
ington in the sum of $450,00; Louis Pfundt and Mrs. Louis Pfundt
hie wife in the sum of $137.50; Albert Pfundt and Mrs. Albert
Pfundt his wifa in the sum of $112.50; Henry Barrett, Alice
Latham and €. A. Hudson in the sum of $634,00Q; E. J. AtHern in
the sum of $l76.60; Puget _Hill Company, Charles Nuby, C. I. Prit-
chard and C. A, Hudson in the sugx of $400.00; D. B. Jackson,
Mary A. Jaﬁkson, Puget Mill Company, and Washington Mill Company in
the sum of %10.00;7 Marie Jensen, Mrs. John Dockar, Arthhr Jensen,
Anna Jensen Flannigan, Mrs, Lillian Wallace and Mrs. Lomdoff,
children and heirs at law of Hans Jensen,deceased husband of Maria
Jensen, and Stella &anaan,w'idow of Carl Jensen a deceased son of

said Hans Jensen,deceased, aod C. A, Hudson, in the sum of $10.00;
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Geneva A.NcNeeéley anddJohn Doe McNeeley her husband in the sum of
$10.00; Martha E.Hayward,.widow of Anthony J.Hayward, deceased,
Tecoma Savings Bank and Trust Company as the Trustee; JamesW W,
Bradley, William T. Bradley and Edith C.Bredley his wife, and
Marie A, Bradley, & widow, in the pum of §1,500.00; Odelia Vater
in the sum of $300.00; E. G.Wolfe in the sum of $300.00; Ellen
Young in the sum of §$50.00;

Said verdicts being against said City of Tacoma; and that
thereafter, towit: on the 10th day of October, 1921, judgments
were duly and regulafly entered upon said verdicts in fewor of the
above named defendante and in the amounts herein set forth,
together with costs;

And it further appearing to the court that the said petitionmer
has paid inte this court for the benefit of said defendants the}Lﬁg;
gum of §=————which mui-incivded the said several
Judgments and costs hereinabove mentioned;

Now on motioh of P. C. Sullivan, City Attorney, and Percy

P. Brush, Assistant City Attorney, counsel for the sald petitioner,

it is hereby

—

ORDERED AND DECREED that there is hereby apprepriated and
granted to and vested in fee simple-in saié City of Tacoma, &
municipal corporation, -petitioner hersin, for the construction,
operation ‘and manitenance of an hydro electriec power plant on
and along the North Fofk_of the Skokomish river and on'aﬁd along
Lake Cushman in Mason County, Washington, ag set forth inm the
petition herein on file, the waterg, water rights, riparian rights,
eagsements and privileges, ineluding the right"to‘divert the waters
of the North Fork of the Skokomish River located in Mason County,

Washington, eppertaining and appurtenant to the following described

m—m—nT = ek ad e Mo ae W w M
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premises of the defendants hereinabove named,towit:-
George Webh and Mrs.George Webb, his wife: Lot & of Section
6, Township 21 North, Range 3 West, W.M. Meson County, Washington.
George Franz and Martha Franz, his wife: Lot 3 of Section 6,

Tp. 21 N., R. 5 W.,.W.M.
Thomas W. Webb and the Federal Land Bank of Spokane: Lot £;

the southweat guarter of northwest quarter; the west helf of the

southwest ouarter of Section 7, Tp. 21 N,, B. 3 W.,W.M.; Lots 7,8,19,
10 and 11, except School Site; also the southeast quarter of the south-
west quarter; the northeast gumarter of the southeast guarter and the
west half of the poutheast quarter, Sec. 12, Tp. 21 N.,R. 4 W.W.H.;
and the northeast quarter of the northwest quarter of Sec. 13, Tp.
2L N., B, 4 W. , W,M.; all in Mason County, Washington.

Louise Caméron and Fred Lassoie,Administrator of the estate
of George Cameron, deceased, the heirs of George Cameron, deceesed,
the State Bank of Shelton and G. I, Pritohard: Government Lots §,

6 and 7 of Sec.14, Tp. 21 N., R. 4 W., W.M.

Hugh Eaton: Government Lot 10 and the north 15 acres of the
southwest quarter of the nofthwaat quarter of Section 15, Tp. 21 N.,
R. 4 W:, W.M. .

George F. Weaver, and Mabel H. Weaver his wife, J. C. MoKiel
and the Federal Land Bank of Spokene; Government Lot 11 and the
south 285 acres of the southwest quarter of the northwest gquarter of
Sec. 1§, Tp. 21 N., R. 4 W., W.M.

Nels Jydstrup, a widewer, W. A. Nobles, Mrs. W. A. Nobles his
wifa, the Federal Lami Bank of Spokane and Joseph Vail: the north-
west quarter of the southeast quarter of Sec. 15, Tp. 21 N., R. 4 W,,
W.M.
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Alex Johnson ard Mre. Alex Johnson, his wife, W. 0. Watson
and Mrs. W. O, Watson his wife, Fennie L. Haupily end the State
of Washington: the northeast guarter of the northeast gquarter
of Sec. 16, Tp. 21 N., B, 4 W., W.M.

Robert Ebert, E. A. Harris and Mrs, E. A. Harris his wife,
and the State of Washington: the northeast quarter of the north-
west quarter of Sec. 16, Tp. 21 N., H. 4 W., W.MK,

Oliver Bishop, Washington Hill Company, James M. Sweetland,
George A, Sheppard, and Lumberman's Mercantile Company: the
southwest quarter of the southwest guarter of Sec. 9, Ip. 21 N., R,
4 W,, W.M.; that portion of Sec. 8, Tp. 21 N.,B. 4 W.,W.M. describ-
ed as follows: the eest half of southeast quarter lying south of the
Skokomish River except weegt five chains thereof and except the west
208.7 feet of south 364.6 feet of east 15 chains of east half of
southeast quarter. !

Jeanette F, Ottermatt and Lew Ottermatt her husbend, Jos. C.
Mongrain and the State of Washington: the east half of the north-
wegt gquarter of the northeast quarter of Sec. 16, Tp. 21 N,, R. 4
W., W.M.

Jean Todd Fredson, William Deyetta, and the State of Washington;
the west half of the northwest quarter of the northeest quarter of
Sec. 16, Tp. 21 N., B. 4 W., W.M.

John L. Sutherland, Mrs. Jchn L. Sutherland his wife, State
Bank of Shelton, and Washington Mill Company: the following
described lands situate in Sec. 8, Tp. 21 N., R. 4 W., W.M.- Begin-
ning at the southwest corner of the SE} of SE}; run thence east on
south line 5 chains; thence north to Skokomish river; thence following
river in westerly direction to west line of NE} of SE}, said seo-
tion; run thence south.on west line of E} of SE} to place of begin-
ning, containing 13 acres, more or less, and being the west 5 chains
of the Ef of SEf south of Skokomish river.

William H. Johnston, Alice Johnston, Warren Johnston, Gerfrude
Johnston, Mre, Lila Fieser, Mra.Nellie Brydsn, Herman Ahern, Edwin
Ahern, Chester Vally, children and heirs at law of Alice Jobmnston
decedsed wife of Williem H. Johnston, and Weshington Mill Company:
the southwest quarter of the southeast quarter of Sec. 8, Tp. 21 N.,
R. 4 W., W.M.

and Washington Mill Co.;

B. B. Wilson and Mwmm Bertha Wilson his wife: / the southeast

quarter of the southwest quarter of Sed. &8, Tp. 21 K., R. 4 W, ,W.H,

Arthur H. Eells and Mrs. Arthur H. Eells his wife; the
west half of the nortbwest quarter of the northeast gquarter, the
west half of the southwest quarter of the northeast gquarter, and the
northwest quarter of the northwest quarter of the southeast guarter,
all in Sec. 18, Tp.21 N., B, 4 W. ,W.M,

Karl Bose and Emilie Rose his wife, H, Parry Jones &nd C. A,

Hudgeon: the south half of the southeast quarter of Sec. 7, Tp.
21 N., H. 4 W., W.M. 5 *
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John Hawk and Mrs. Jobn Hawk, his wife; the south half
of the west §3-1/3 acres of the north half of the northeast quarter
of Sea, 11, Tp. 21 ¥.,R. 4 W., W.M. and the north half of the
southeast guarter of the northeast quarter of said section.

Charles Fisk and Mrs. Charles Fisk, his wifa: the south
half of ml the northwest quarter of the northwest quarter of the
northeast quarter of Sec. 11, Tp. 21 N., B. 4 W., W.M.

A. B. Hoe and Mrs., A. B, Boe his wife: the north half
of the northwest quarter of the northwest quarter of the northeast
quarter of Sec. 11, Tp. 21 N,, R: 4 W. W.H.

Mary Adams and William Adams her husband: the east half
of the southwest quarter of Sec. 11, Tp. 21 N,,B. 4 W.,W.K.;
Indian Lots 3, & and 19, Seo. 14, Tp. 21 N., R. 4 W.M.; 7% ecres

. 4B Indian Lote 12 and :LS, deo. 11, Tp. 21 N., R. 4 W., W.M.

7
L

Warren Dicky end Mrs. Warren Dicky his wife, B. C.Willey
and Mrs. B.C. Willey: the west half of the southwest quarter
of the northeast quarter and Indian Lots 10 and 11; the south half
of the northeast of the northwest quarter of the southeagt
quarter; the northwest 'quarter of the northwest quarter of the
southeast quarter; the southwest quarter of the northwest gquarter
of the southeast quarter and the southeast guarter of the morth-
west quarter of the southeast quarter;, all being in Section 11,

Tp. 21 N., R. 4 W., W.X.

George N, Adams and Mrs. Geo. N.Adams, his wife: 12.50
aores in Indian Lots 12 and 13, Sec. 11, Tp. 21 N., R. 4 W., WM.,
and Indian Lot 8 (the southwest quarter of the southwest quarter
of the northwest quarter), Sec., 12, Tp. 21 N., B. 4 W., W.M,,
except one acre therein conveyed by Joseph M, Sparr to Jame s by deed
recorded in Vol. 33 of Deeds, at page 486.

Charles Olson and Jane Doe Olson his wife:  the east
26 acres of the southwest guarter of the northeast quarter of
Sec. 16, Ep. 21 N., BR. 4 W,, W.M.

Allan Bell and Blanch B. Bell.his wife: +the west half
of the southwest gharter of Sec. 15, Tp. 21 N., R. 4 W., H.M.

T, G.Garrison apnd Mary L. Garrison his wife: the east
half of the northwest guarter, the east half of the southwest
quarter, the southwest guarter of the northeast quarter, and the
northwest guarter of the aouthaaat quarter, of Sec. 7, Tp. 21 N.,
B. 4 W., W.MK.

Marion Smart and Mrs. Marion Smert his wife:  the west
half of the southeasat quarter of the northwest quarter of Sec. 17,
Tp. 21 N., B. 4 W,, W.M.

George M. nixon and Mre, George M.Dixon his wife:

the eagt haelf of the sputheast quarter of the northwest quarter of
Sec. 17, Tp. 21 N.;B. 4 W. W i,
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Fred R. Bell and Mayme Bell his wife: the north half of the
northeast quarter of the southeast quarter, and the southeast
quarter of the northeast guartsr (except seven acres sold to Jean
Todd Fredson) all in See. 16, Tp. 21 N,, BR. 4 W., W.M.

Jean Todd Fredson: Beginning at the northwest cormer of
the southeast guarter of the northeast quarter of Sec. 16, Tp. 21
N., E. 4 W., W.M.; thence run south on the west line of said
‘southeast guarter of northeast quarter 935 feet to a point near
the center of the creek; thence east %26.1 feet; thence north par-
allel with the west lina, 935 feet to the north line of said
southeast quarter of northeast Quarter; thenceé west on said north
line 326.1 feet to the place of beginning, containing 7 acres, all
in Sec. 16, Tp. 21 N., R. 4 W,, W.H,

Harry Deyette and Mrs. Harry Deyette his wife: the west
30 acres of the southeast quarter of the northwest quarter of
Sec, 16, Tp. 81 N,, R, 4 W., W.N.

Hobert C.Johnson and Mrs. Robert C. Johnson his wife: the
northeast quarter of the northwest quarter of Sec. 17, Tp. 2L N.,
B. 4 W., W.M. '

Vietor Roberts and Mrs. Fannie Roberta his wife: the west
15 acres of the southwest quarter of the northeast quarter,and the
east 10 acres of the southeast quarter of the northwest quarter
of Sec. 16, Tp. 21 N., B. 4 W., W.N,

Warren Lincoln and Blanche W. Lincoln his wife: the south-
east quarter of the southeast quarter of See. 16, Tp. 21 N., R.
AW, ,W.M.

Teofil Rickert and Helena Rickert his wife: the dorthwest
querter of the northwest quarter,and the southwest quarter of
the northwest quarter of Sec. 17, and the east half of the
goutheas‘b querter of the northeast guarter of Sec. 18, Tp. 21 N.,

. 4 W., WK

School District No, 43, Mason O unty, Washington: the south
364 .6 feet of the west 208.7% feet of®the east 15 chains of the
east half of the southeast quarter of Sec. B, Ip. 21 N., R. 4 ¥W.,
W.M.lying south of the Skokomish river,

W. A. Hunter and Mrs. W. A, Hunter his wife: the west half
of the northwest quarter of Bec. 16, and the east half of the
northeast quarter and the southwest quarter of the northeast quar—
ter of Sec. 17, except land in the northeast quarter of the
northeast quarter of Sec. 17, 80 links by 15 chaina, sold to
Oliver Bishop, all in Tp. 21 N., R. 4 W., W.M.

Hlanch B. Bell and A. L. Bell, husband and wife: the south

half of the northeast quarter of the southeast quarter of Sec. 18§,
Tp. 21 N., R, 4 W., W.M.
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Joshua Jemison and Mattie Jemison his wife, and the Staete
of Washington: the northeast guarter of the southwest quarter

of Sec. 18, Tp. 21 N., R. 4 W,, W.M, ‘

Louis Pfundt and Mrs, Louis Pfundt his wife: the southwest
quarter of the southeast guarter of Sec. 15, Tp. 21 N., R. 4 ¥.,
W.M, -

Albert Pfundt and Mrs. Albert Pfundt his wife: the south-
east quarter of the southwest quarter of Sec. 15, Tp. 21 N.,
BE. 4 W., W.M.

Henry Barrett, Alice Latham and C. A.Hudson: the northeast
quarter of the northeast quarter of Sec. 18, Tp. 21 N., B. 4 W.,W.M.

E. J. A'Hern: the east half of the west half, and the
east half of the northeest guarter of Sec. 18, Tp. 2L N.,R. 4 W. W.H.

Puget Mill Company, Charles Nuby, C.I. Pritchard, and
C. A. Hudson: the northwest quarter and the west half of the
west half of the southwest guarter of Sec. 29; the northeast quar-
ter, and the east half of the southeast quarter of Sec. 31; all in
Tp. 22 N., BR. 4 W., W.M.

D. B. Jackson, Mary A,Jackson, Puget Mill Company, and
Washington Mill Company: the northwesat quarter of the southeast
quarter of Sec. 8, Tp. 21 N., R. 4 W., W.K.

Maria Jensen, Mrs. John Dockar, Arthur Jensen, Anna Jensen
Flannigan, Mrs, Lillian Wallace and Mrs. Lomdorf, children and
heirs at lew of Hans Jensen,deceased husband of Haria Jensen, and
Stella Jengen,widow of Garl Jensen, a deceased son of said Hans
Jensemn,deceased, and C. A. Hudson:. the southwest quarter of

_tha southwest quarter of Sec. 8, Tp. 21 N.,R. 4 W., W.M,

Geneva A.. McNeeley and John Doe McEeeley: Government Lot
8 of Sec. 14, Tp. 2L N., B, 4 W., W.M.

Martha R. Hayward, widow of Anthony J.Hayward,deceased,
Tacoma Savings Bank and Trust Company, as the Trustee, James W.
Bradley, William T. Bradley and Edith C. Bradley his wife, and
Maria A, Bradley, a widow: the southeast quarter of the southeast
quarter of Sec. 17, Tp. 28 N. ,R. 4 W., W.M., and the southeast
quarter of Sec. 20, To. 22 N., R, 4 W., W.M,

QOdelia Veter: the east half of the northwest gquarter of
the northeast quarter of Section 18, Township 21 North, Eange 4 West,
W.M., and also that parcel of land lyling south of the above describ-
ed tract and north of the County rcad and more particularly describ-
ed ag follows, towiit: Beginning at the intersection of the east
1/16 line with the north 1/16 line in the above mentioned sectiom;
thence west 10 chaing; thence south 3.40 chains to the center of the
county road; thence north 84 degreeg 15' East, 10.06 chains along
center line of county road; thence north 2.40 chaing to the point
of commencement, and being in the southwest quarter of the northeast
quarter of said section, township and range,containing in the
aggregate 22.85 acres, more or less.
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E. G. Whlfe: Beginning at a point 2.40 chains south of
the northeast corner of the southwest quartier of the northeast
gquarter of Section I8, Township 21 Horth, Range 4 West, W.M., thence
south to the southeaat cornér of seid southwest quarter of the
northeast guarter; thence west zlong the south line of said south--
west, quarter of the northeast quarter 10 cheins to a point; thence
north 16.60 chains, more or less,to the centér of the county road;
thence north 84 degraes 15' East "10. 06 chains mlong the center line
of sald county road to the place of beginning, excepting therefrom
the northerly 15 feet 1nc1udsd within the right of vay for said
road, and containing 17.15 acres mére or less.

Ellen Young: Beginning =t a point 16.20 chains east of:
1/4 post west boundary of Section 2, Township 21 North, Bange 4
West, W.H., which is a post 30 feet esaet of the center of Olympic High-
way; run thence north 2 degrees 15' east %.33 chains; therice north
1 ﬁegrasa 15' west 7.56 chains; thence east 2.73 chains to west side
of county road; thence south 29 degrees 45' east along west boundary
of county roed 12 36 chains to center line east and west of
sectiop 2; thence west on said line 8.50 chains to point of
hsginning on east side of highway, containing 5.80 acres, more
or leea.

It is further ORDERED AND DECREED that the said petitioner,
City of Tacoma, a munieipal corporation, be and it is hereby granted
the righk, at any time hersafter, to teke possesdion of, appropriate
and use all of the waters, water rlghtz, riparian rights, sasements
and privileges appertaining and appurtenant to the lands, real
estate and premises hereinabove described, together with the right
to divert the waters of the North Fork of the Skokomish River,
and the same is hereby appropriata#and granted unto, and the title
shall vest im fee gimple in said City of Tacoma ap of the 1llth day
of September, 1920, and its successors forever; theé 8ame being for

a public use.
]

LA ARM i,
Judge.

#utered on Poge$. /=67
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